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William the Foubth, by the Grace of God, 
of the United Kingdom of Great Britain and 
Ireland King, Defender of the Faith : To the 
Most Reverend Father in God Our right trusty 
and entirely beloved Councillor William Arch- 
bishop of Canterbury, Our right trusty and well 
beloved Councillor Charles James Bishop of 
London, tlie Right Reverend Fathers in God 
William Bishop of Durham, John Bishop of 
lAncoin, William Bishop of St. Asaph, Ckristo- 
pher Bishop of Exeter*; Our right trusty and 
well beloved Councillors Charles Lord Tenterden, 
Chief Justice of Our Court of King's Bench, 
William Draper Lord Wynford, Sir Nicholas 
Conyngham Tindai, Knight, Chief Justice of Our 
Court of Common Pleas, Sir William Alexander, 
Knight, ChiefBaronofOur Court of Exchequer, 
Sir John NiclioU, Knight, Doctor of Laws, and 
Sir CAristopAerfloiinson, Knight, Doctorofl^ws; 
Our trusty and well beloved Sir Herbert Jenia 
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Knight, Doctor of Laws, Sir Codritigtoti Edmund 
Carrington, Koight, Stephen Luskington, and 
JBobert Cutler Fergusson, Esquires, and to every 
of them, Gieeting. Whekeas his late Majesty 
Our Royal Brother did, by his Letters Patent 
bearing date at Westminster the twenty -eighth 
day of January in the tenth year of his tteign, 
-authorize and appoint you the said Charles 
James Bishop of London, William Bishop of 
Durliam, John Bishop of Lincoln, William 
Bishop of St. Asaph (then Bishop of Exeter,) 
Chriiitopher Bishop of Exeter (then Bishop of 
.Gloucester,) Charles Lord Tenterden, William 
Draper Lord Wynford, Sir Nicholas Conyi^- 
Tiam Tindal, Sir William Alexander, Sir John 
Nicholl, Sir Christopher Robinson, Sir Herbert 
Jenner, and Stephen Lushington, or any thr«e 
or more of you, to make a diligent and full In- 
quiry into the course of proceeding in Suits and 
other Matters instituted or carried on in the 
Ecclesiasticiil Courts of England and Wales, 
from the first process and commencement to the 
termination thereof, and into the process, prac- 
tice, pleading and other things connected there- 
with, and to inquire whether any and what 
parts thereof may be conveniently and bene- 
ficially discontinued or altered, and what (if 
any) alterations maybe beneficiallymade therein, 
and how the same may be best carried into effect; 
and further, to inquire into the Jurisdiction of 
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Buch Courts, and whether such jurisdiction may in 
any and what respects and in any and what cases 
be conveniently and beneficially talten away or 
altered : And wliereas We have deemed it ex- 
pedient to increase the number of the said Com- 
missioners; Know ye, therefore. That We liave 
revoked and determined, and by these Presents 
do revolie and determine the said recited Letters 
Patent, and every clause, article, and thing there- 
in contained. And further know you. That 
We, reposing great trust and confidence in your 
zeal, industry, discretion and integrity, have 
authorized and appointed, and by these Presents 
do authorize and appoint you the said Wiliiam 
Archbishop of Canterbury, Charles James Bishop 
of London, William Bishop of Durham, John 
Bishop of Lincoln, William Bishop of St. Asapli, 
Christopher Bishop of Exeter, Charles Lord 
Tenterden, William Draper Lord Wynford, Sir 
Nicholas Conyngham Tindal, Sir William Alex- 
ander, Sir John Nicholt, Sir Christopher Robin- 
son, Sir Herbert Jenner, Sir Codrington Edmund 
Carrington, Stephen Lushington, and Robert 
Cutler Fergusson, or any three or more of you, 
•tt make a diligent and full Inquiry into the 
'bourse of proceeding in Suits and other Matters 
Instituted or carried on in the Ecclesiastical 
Courts of England and Wales, from the first 
process and commencement to the termination 
thereof, and into the process, ■ptacvvte, ■^ea.&'A% 
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and other things connected therewith ; and to 
inquire whether any and what parts thereof 
may be conveniently and beneficially discon- 
tinued or altered, and what (if any) alterations 
may be beneficially made therein, and how 
the same may be best carried into effect ; and 
further, to inquire into the Jurisdiction of 
BUch Courts, and whether such jurisdiction may 
in any and what respects and in any and 
what cases be conveniendy and beneficially 
taken away or altered : And for tlie better 
discovery of the truth in the premises, We do 
by these Presents give and grant to you, or 
any three or more of you, full power and 
authority to coll before you, or any three or 
more of you, such and so many of the Officers, 
Clerks and Ministers of Our said Courls, and 
Other persons, as you shall judge necessary, by 
whom you may be better informed of the truth 
in the premises ; and to inquire of the premises 
and every part thereof by all other lawful ways 
and means whatsoever : And We do hereby 
give and grant unto you, or any diree or more 
of you, full power and autliority, when the 
^ome shall appear to be requisite, to administer 
an Oath or Oaths to any person or pprsons 
whatsoever to be examined before you, or any 
three or more of you, touching or concerning 
the premises : And We do also give and grant 
to ^ou» or any three or more of you, full power 
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and authority to cause all and singular the 
Officers, Clerks and Winifiiers of Our said 
Courts to bring and proiluce upon oath before 
you, or any three or more of you, all and sin- 
gular rolls, records, orders, books, papers and 
other writings belonging to the said Courts, or 
to any of the Officers within the sume, as s\u^, 
officers : And Our further will and pleasure i^ i 
Tliat you, or any three or more of you, upoS 
due examination of the premises, do and shall, 
within the space of two yeai^s after the date of 
this Our Commission, or sooner if the same can 
reasonably be, certify unto Us, in Our Court of 
Chanceiy in Parliament, under your hands and 
seals respectively, what you shall find touching 
or concerning tlie premises upon such Inquixfij 
OS aforesaid, and what aherations, improvementr' 
and regulations i especting such matters as afore- 
said you shall think fit to be made and estab- 
lished: And Me further will and command) 
and by these Presents ordain, That this Our 
Commission sliall continue in full force and 
virtue, and that you Our Commissioners, or any 
three or more of you, shall and may from time 
to time pi-oceed in-the execulion thereof and of 
eveiy matter and thing therein contained, 
ahhough the sante be not continued from time 
to time by adjournment: And We do herel 
direct and appoint, that you, or any three 
more of you, may liave liberty Xo c(;'c\a'^j "^ 
b3 
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several Proceedings from time to time to Us in 
Our said Court of Chancery, as the same shall 
be respectively completed and perfected. And 
We hereby command all and singular Our 
Justices of the Peace, Sheriff^ Mayors, Bailiffs, 
Constables, Officers, Ministers, and all other 
Our loving subjects whatsoever, as well within 
Liberties as without, that they may be assistant 
to you and each of you in the execution of these 
Presents ; And for your assistance in the due 
execution of this Our Commission, We have 
made choice of Our trusty and well beloved 
Charles Knight Murray, Esquire, Barrister at 
i^w, to be Secretary to this Our Commission, 

I '.and to attend you, whose service and assistance 
We requite you to use from time to time as 

I toccasion shall require. In Witness whereof, 
-We have caused these Our Letters to be made 

I "patent. Witness Ourself, at Westminster, the 
£fth day of July in the first year of Oui 



By Writ of Privy Seal, 

BATHURSti2 




■cuiWAffiidTyis 



SPECIAL REPORT 



■- JURISDICTION OF THE DELEGATES. 



KING'S MOST EXCELLENT MAJESTT4 



HIS HIGH COUHT OF CHANCERY. 

Your Majesty liaving been pleased to issue 
two Commissions under the Great Seal, autho- 
rizing and directing the Commissioners therein 
named " to make a diligent and (iiU Inquiry 
" into the course of Proceeding in Suits and 
" other Matters instituted or carried on in the 
" Ecclesiastical Courts of England and Wales, 
" from the first process and commencement to 
" the termination thereof, andinto the Process, 
" Practice, Pleading and other things connected 
" therewith ; and to inquire whether any and 
■ what parts thereof may be conveniently and 
» -^ beneficially discontinued or altered, and what 
' (if any) alterations may be beneficially made 
C C therein, and how the same may be best 
' carried into effect; and further, to inquire 
' into the Jurisdiction of such Courts, and 
P,** whether such Jurisdiction may in any aiLd 
B 4> A 
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" what respects, and in any and what cases, be 
" conveniently and beneficially taken away or 
" altered;" — 

We, Your Majesty's Commissioners, whose 
bands and seals are hereunto set, do humbly 
certify to YoUK Majesty, that, in obedience to 
Your Majesty's Commands, We have pro- 
ceeded to inquire into and consider the several 
subjects emhraced by Your Majesty's Commis- 
tdoD. And having been required, by a commu- 
nication from the Lord Chancellor, under the 
date of the 12th of January instant, to Report 
VpecialJy and immediately "on the Jurisdiction 
" of the Court of Delegates, and the expediency 
" of transferring that Jurisdiction to the Privy 
" Council," — 

We beg leave, in the first place, to submit to 
Youn Majesty the opinion which we have be- 
fore communicated to the Lord Chancellor upon 
the subject, in answer to a question then pro- 
posed to us; viz. " that it would be expedient 
** to abolish the Jurisdiction hitherto exercised 
" by Judges Delegate, and to transfer the right 
" of bearing Appeals to the Privy Council; 
" provided that, in order to render that Tri- 
*' bunal efficient for such purpose, a sufficient 
" number of days for the sitting of the Privy 
" Council be fixed, and some arrangement made 
" for the attendance of Privy Counsellors con- 
** versanl with Leg^ principles; and further, 
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*' that the present proceedings for a Commission , 
" of Review ought to be abolished." 

Such being the opinion which we have formed, I 
We propose to confine our present Report to 
the statement of the several grounds and reasons '1 
upon which it rests. 

Tlie formation of theCouRT of Delegates,' I 
as a Court of ultimate Appeal in Ecclesiastical •] 
Causes, under the Statute passed in the 25t]t*| 
year of King Henry the Eighth*, in lieu of the'l 
ancient form of Appeal to Rome, may be well 'l 
suited to effect the object of keeping the ad^ ' 
ministration of the Ecclesiastical Laws in due 
observanceof the Common Law of the Realm:— 1 
But it presents anomalies, which have been 1 
pointed out by all the Witnesses who have heai 1 
examined by us on this head of Inquiry, and ' 
which appear to have been always considered as 
defects, and were made the subject of represen- 
tation to the Crown in Petitionsj-, for their 
amendment, in the reign of Charles the Second, ' 
though without effect. ■ 1 

The Court is constituted for each separate ^ 
case, by Commission under the Great Seal, to 
certain persons delegated thereby to hear and 
determine the particular Cause. In ordinary 

•25 Hen. VIII. c. 19. 
f The suggoslioa then propowd van, Ihmt cerlain Ciiriliana j 
mightlwnppointod, wiihBi1(irtes,ioactwiththc JudgesofUW , 
"ir L. Jcnkin't LAte, "i iqV. v-&%^- 
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cases, the Delegates are three Puisne Judges, 
one from each Court of Common Law, and 
three or more Cinltans ; but in special cases, a 
AiUer Commission is sometimes issued, consisting 
of Spiritual and Temporal Peers, Judges of the 
Common Law, and Civilians, usually three of 
each (fescnption. 

In case of the Court being equally divided, 
or no Common Law Judge forming part of the 
BiAJority, a Commissimt of Adjuncts issues, 
appointing additional Judges of the same de- 
•crtption. 

'l1io Decision of the Court of Delegates is 
Unit), no lunlier Appeal lying as matter of 
rijlttt ; but a Fetidon may be presented to Your 
Majbstv in Council, for a Commission of Re- 
V»»M'. 'I'liia Petition is referred to the Lord 
Chanrvllor. who, after hearing Counsel on both 
•Idnti advises Your Majesty thereon. 

On thisi ilescription of the constitution of the 
Court of Delegates, we feel bound to observe, 
tJiitt 11 Special Commission being required in each 
fWir, Mouie additional expense and delay are 
tlH'ifliy incurred. The Judges in each case 
ImUik diflVrciit, the uniformity of decision is not 
orewrved ; and it not being tlie practice 
Lirt to deliver or explain the grounds 
•ments, the principles on which they 
d are not sufficiently ascertained. 
eipect to the Common-Law Judges, 
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notwithstanding their great learning and exper , 
rience in the Law of tlieir own Couris, and tiw i 
great attention aiitl diligence with which th^ 
have always discharged tlieir duties, they must 
occasionally, perhaps not unfrcquently, rely fear 
^ Law of the Ecclesiastical Court on the Ci* ' 
vilian Condelegates ; who, in consequence of the 
Principal Advocates being chiefly engaged aa 
Counsel, are often Junior Advocates, and are 
thus frequendy appointed to act as Judges of | 
Appeal before they have had any considerable 
practice or experience in their profession. 

The system of appointing Advocates to act as 
Judges is liable, perhaps, to a still more general 
objection in principle; namely, thiit being Ad- 
vocates, their opinions and judgment upon the 
case before them may be in some degree biassed, 
however uninteniionally, by the bearing which 
the decision may have upon similar causes ia 
which they may be then engaged as Counsel. 
The division of opinion of a Court so consti- 
tuted being known, becomes a ground of dissa- 
tisfaction to suitors, and encourages applications 
for Commissions of Review. Commissions of 
Adjuncts, if necessary, and Commissions of Re- 
view, if granted, are attended with the expenses 
and delay of Rehearing, and must he productive 
of great inconvenience. 

There being no permanent Court, but each 
Commission being hmited to Uie particular cose^ 
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no general orders and regulations can be made 
for expediting thecourseof proceeding, or estab- 
lisliing rules of practice. 

Tliese reasons, which may possibly be further 
elucidated in our General Report, by considera- 
tions growing out of the matters there to be dis- 
cussed, have induced us to think that the con- 
stitution of such a Court is essentially defective : 
and though we might have found difficulty in 
proposing an unobjectionable substitute, if our 
attention had not been directed to the expe- 
diency of removing that Jurisdiction to the 
Privy Council, we have no hesitation in assent- 
ing to thai proposition, subject to the adoption 
of such suitable regulations and provisions as 

I 'have before suggested for rendering tliat 
Tribunal efficient for such purpose. 

It appears to us, that an Appeal to tiie Privy 
Council would not be attended with the objec- 
tions and inconveniences above enumerated. 

The Privy Council, being composed of 
Lords Spiritual and Temporal, the Judges in 
Eqiiity, the Chiefs of the Common- Law Courts, 
the Judges of the Civil- Law Courts, and otiier 
persons of legal education and habits, who have 
filled Judicial situations, seems to comprise the 
materials of a most perfect Tribunal for deciding 
the Appeals in question: and although it would 
be premature at the present moment to lay 
down any certain or infiexibie rule, by which 



PORT. 19 J 

tie constitution of such Court sliould be gOf J 
Terned in the appointment of its members, yet if I 
may well be observed, that the union in oi^ I 
Court of Appeal, of a Judge in a Court C^u 
Equity, a Judge of one of the Courts of Com- ] 
mon Law, and a Judge of one of the Courts of 9 
Civil Law, whilst it follows tlie principle oa 1 
which the present Court of Delegates is conrJ 
gtituted, avoids, at the same time, manyoftli^.l 
inconveniences above pointed out, and brings I 
with it the promise of many advantages peculiar 1 
to itself. 

It is further to be observed, that this Tribund J 
ia always in existence, and does not require 9 I 
Special Commission in each case, but only ) 
general authority, similar to that given for tbf I 
lieai'ing of Appeals in Prize Causes. 

It is usual at the Privy Council for the pr^ I 
siding Law Lord to deliver tlie grounds of th^ J 
judgment; which, being thus known and r«f 1 
ported, tend to settle Principles, and to estab* J 
lish uniformity of decision. 

Tlie necessity of applying for Commissioml 
of Adjuncts, or of Review, would no longwj 
exist; as any doubt felt by the Court might] 
eidier be removed by conferring with oth^ 1 
members of the Board, not present at the hear- 
ing, or, at the utmost, by a Rehearing. 

No new arrangement of Kegistrars, or othsif J 
Officers, would be necessary : the Appeals would 1 



I 



14 ECCLESIASTICAL COMMTSSION. ^H 

be prosecuted in the same manner as Prize 
Appeals. The Registry of the Delegates and 
trf Prize Appeals is already one and tlie same ; 
and the suhordinate proceedings, preparatory to 
the hearing, would be conducted by Surrogates, 
as in Prize Appeals. 

The exercise of this jurisdiction by the Privy 
Council would be no anomaly, for in Testamen- 
tary and other Ecclesiastical matters arising in 
the Colonies, the ultimate appeal is to Your 
Majesty in Council. 

The number of Appeals is not likely to be 
onerous, since tlie whole number from both the 
Provinces to the Delegates, for the last Thirty 
years have been only ninety-five, which gives 
an average of little more than Three in the 
year ; and although, from the great increase of 
Personal Property, the numlier, of late years, 
has rather increased, yet, taking the average of 
llie last Ten years, they do not quite amount to 
Four in the year; while, from the greater expe- 
dition in the bearing, and more uniformity in 
dedsion, it may be hoped that the number 
would rather be diminished than increased : 
more especially if, by regulations which might 
be found expedient, check.? could be given to 
Appeals fi'om " grievances" in "intermediate 
" steps in the cause," and still more so, if deci- 
sions upon questions of fact should be rendered 
more Gatisfaciory and conclusive, most Appeals 
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being rather upon the facts of the case, than 
upon any point of law. 

The Court of Privy Council heing always in 
esistence, would have the power of making 
orders and regulations for expediting Causes, 
and for correcting any inconveniences in the 
course of proceedings and of practice. 

We humbly submit this our Special Eeportoa 
the Jurisdiction of the Del^ates to YooB 
Majestv's Royal Consideration. 




(Signed) 



Duud tblB S5th ilsy 
of January 1831. 



W. Cantuar. 
C. J. London. 

W. DUNELM. 

W. St. Asaph. 
Tenterden. 

N. C. TlNDAL. 

W. Alexandkh. 
John Nichoil. 
Chkist^ Robinson. ' 
Herbert Jenner. 
C. E, Carbington. 
Stephen Lushikgton. 
R. Cutler Fergussos; 



R«c«i>«(l by niG tliis 91st da; of Jacuury 1831, 

Brougham, C. 
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■ KINGS MOST EXCELLENT MAJESTY 



HIS HIGH COURT OF CHANCEHT. 



1 OUR Majesty having been pleased to issue 
two Commissions under tlie Great Seal, autho- 
rizing and directing the Commissioners therein 
named, to make a " diligent and full inquiry 
" into the course of Proceeding in Suits and 
" other matters, instituted or carried on in tbel 
" Ecclesiastical Courts of England and Walea, ■ 
" from the first process and commencement, to 
" the termination thereof; and into the Pro- 
" cess. Practice, Pleading and other things 
" connected therewith j and to inquire whether 
" any and what parts thereof may be convc- 
" nientlyand beneficially di scon tinned or altered, 
" and what (if any) alterations may be bene- 
" ficially made therein, and how the same may 
" be best curried into effocl; and further, to 
" inquire into the Jurisdiction of such Courts, 
" and whether such Jurisdiction may in any 
' end what respects, and in any and what cA»££»t 
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*' be conveniently and beneficially taken away or 
" altered ;" 

We, Your Majesty's Commissioners, whose 
Hands and Seats are hereunto set. Do liumbly 
certify to Your Majesty, That in obedience to 
Your Majesty's Commttiids, we have proceeded 
to inquire into and consider the several sub- 
jects embraced by Your Majesty's Commissions, 
We commenced the discharge of our duty, 
by addressing Interrogatories to all Cbancellois, 
Commissaries, Officials, and other Ecclesiastical 
Judges, and to Pereons officiating for them ; and 
to the Registrars of all Ecclesiastical Courts. 

We have also from time to time procured 
Returns upon various points, as diey became 
I Necessary for us in the progress of our delibera- 
I tions ; and we have examined Professional pcr- 
i, convei-sant with the Principles and Practice 
[ of the Ecclesiastical Courts, and of the 
Courts op Common Law, with a view to their 
fording us the requisite information, and bring- 
ing to our notice anygrievanccs or defects, or pro- 
posing any improvements or amendments, which 
their experience might enable them to suggest.'* 

History of tlie Jurisdiction . i ^| 

In order to elucidate the general subject or 

Biour investigations, we will advert bncfly to the 

Porigin and character of the Ecclesiastical Laws 

h ^ministered in lliis Country, and the establish- 
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i*nent of the Ecclesiastical Tribunals; and we 

'Jmll describe, summnrily, the several Courts, tbe 

[atters of Jurisdiction, and the Modes of 

•roceeding, which belong to this System of 

J*aw. 

I, The Ecclesiastical Laws of this Country have 
fieen, for the most part, derived originally from 
the authority exercised by tbe Roman Pontiffs, 
fa the different States and Kingdoms of Europe. 

Spelman mentions the adoption of the De- 
crees and Canons of tbe Church of Rome, as 
fhey then existed, by the Clei-gy and people of 
England, so early as the year 605, soon after 
^e establishment of Christianity in this country; 
9fid there were Ecclesiastical Councils in Eng- 
land, and Canons passed therein, before the 
X^nquest. 

.J From tbe middle of the twelfth Century, a 
0stem of Laws, under the influence of succes- 
sive Popes, has been compiled and promulgated 
U different periods. This system has been 
generally diffused throughout Europe, and pre- 
vails with more or less authority in diB'erent 
Countries, under the title of the Canon Law, 

About the year 1150, that part which is 
called the Decretum was collected by Gratian, 
the Monk, out of the Fathers, Doctors and 
'Gounclls. 

In the next century. Pope Gregory IX. pub- 

Ikbed five Books of Decretals, collected feo-KV^t 

c2 
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Decretal Epistles of the Popes ; to whicli Boni- 
face VIII, added a sixih Book, about the end 
of the same century. The Clementine Constilu- 
iions were next compiled by Clement V. and 
published by his successor John XXI., at Avig- 
aon, in 1317: who afterwards collected some 
fiirther Constitutions, which were pubUshed 
nfier his death, about the year 1340. 

A seventh Book of Decretals, and a Book of 
institutes, were added by Gregory XIII. under 
whose sanction the Corpus Jvris CoTwmid, con- 
tBining all the above several parts, was published 
\n 13S0. 

The Pontifical Law, so promulged, says an 
eminent writer on the Law of Scotland, "ex- 
•• tended to all persons and things belonging to 
" the Roman Church, and separate from the 
•' Laity ; to all things relating to Pious L^ses ; 
'« to the Guardianship of Orphans; the Wills 
M of Defuncts ; and matters of Marriage and 
** Divorce ; ail which were exempted from the 
■" civil authority of the Sovereigns, who were 
•' devoted to the See of Rome. So deeply has 
" this Law been rooted, that even where the 
Pope's authority has been rejected, yet con- 
" sideration has been had to these Laws, not 
only as those by which Church Benefices have 
been erected and ordered, but as likewise 
containing many equitable and profitable 
Laws, wliich, becanse of their weighty matter. 



" and their being received, may more fitly be 
" retained than rejected." " 

In England, however, the authority of the 
Canon Law was at all times nmdi restricted, 
being considered, in many points, repugnant to 
the Law of England, or incompatible with the 
jurisdiction of the Courts of Common Law : so 
much of it as has been received, having obtained 
by virtual adoption, has been for many centuries 
accommodated by our own Lawyers to the local 
habits and customs of the Country; and the 
Ecclesiastical Laws may be now described, in 
the language of our Statutes, as " Laws whicii 
" the people have taken at tlieir free liberty, 
*' by their own consent, to be used amongst 

I*,' them, and not as Laws of any Foreign Prince, 
'** Potentate or Prelate." f 

In addition to these authorities of Foreign 
origin, must be enumerated also the Constitutions 
passed in this Country by the Pope's Legates, 
Otlio and Othobon, and the Archbishops and 
Bisliops of England, assembled in National 
Councils, in 1237 and 1269 ; and a further 
body of Constitutions, framed in Provincial 
Synods, under the authority of successive Arch- 
bishops of Canterbury, from Stephen Langton, 
in 1222, to Archbishop Chicheley, in U14.; and 

• Lord Stair's Inn. oftUe Law of Scolland, L[b,l. Ti(. 1. 



32 ECCLESIASTICAL COMMISSIOK. 

ndopted also by tlie Province of York, in the 
reign of Henry VI.* 

These English Constitidmis, as they may be 
termed, have been illustrated by the Com- 
mentaries of English Canonists of distinguished 
learning and experience, and principally by 
Lyndwood, an eminent Canonist and States- i 
man, mucli employed in the public affairs of 1 
the Country in the reigns of Henry V, and VI. 
These Commentaries will be found to contain 
niHch valuable information on subjects con- 
nectet! with the History anil Government rf 
the Chiircb. 

To the foregoing enumeration must be addedj 
also, the Cam>na of the English Protestatil 
Church, passed in Convocation in 1603 f ; and 
such Acts of Parliament as make particular ! 
subjects matters of Ecclesiastical cognizance, or 
regulate the course of proceedings with respect 
to the same. 

Courts. 

The ordinary Ecclesiastical Courts are; 
The Provincial Courts ; being, in the Province 
of Canterbury, the Court of Arches, or Supreme 
Court of Appeal, the Prerogative, or Testa- 
mentary, Court, and the Court of Peculiars ; 

* Bl. Comm. y. I. p. Ss. 

I 'W'itli respect to the fbice and cftwt of these Canoni, sea 1 
Burn's Eccloinsliuil Law. vul. 1. Pref. p. 26, andtheacverd ^ 
Cues upun this subject cutilaincd in the notes. 



and ill the Province of York, the Prerogative, 
or Testamentary, Court, and tlie Chancery 
Court ; — the Diocesan Cowls, being the Ct»i- 
sistorial Court of each Diocese, exercising gene- 
ral jurisdiction ; — the Court or Courts of one 
or more Commissaries appointed by the Bishop, 
in certain Dioceses, to exercise general juris- 
diction within prescribed limits ; — and the 
Court or Courts of one or more Arclideacons, 
or their Officials, exercising general or limited 
jurisdiction, according to the terms of their 
patents, or to local custom ; — there are also 
Peculiars of various descriptions in most Dio- 
ceses, and in some they are very numerous : 
JEtoyal, Archiepiscopal, Episcopal, Decanal, 
» ^ub-Decanal, Prebendal, Rectorial, and Vica- 
; and there are also some Manorial Courts. 
The Provincial Courts of the Archbishop 
of Canterbury and the Archbishop of York are 
independent of each other; the process of one 
Province not running into the other, but being 
int, by a requisition, to die local authority, for 
%udon. The Appeal from each of the Provin- 
1 Courts lies to the King, and a Commission 
I jssues under the Great Seal, in each individual 
e of Appeal, to certain persons or Delegates, 
t hear and determine the matter in contest. 

Of the three principal Archiepiscopal Courts 

f Canterbury, the Arches Court is the first. 

'hb Court exercises the appellate jutisdVc^iKi"^ 

c \> 
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r^^oni each of the Diocesan, anil most of the 
j Peculiar, Courts withia the province. It may 
[ tijso take original cognizance of Causes, by 
letters of request from each of those Courts; 
I and it has original jurisdiction, on snbtracCioti 
I 6^ ieffoc;/ given by wills proved in the Prero- 
I gative Court of Canterbury. 

The Prerogative Court has jurisdiction of ail 
I.Wills and Administrations of Personal pro- 
l|>erty left by persons having bona noiabilia, or 
KcETects of a certain value, in divers jurisdictions 
l^ithin the Province. A very large proportion, 
I not less than four-fifths of the whole contentioas 
I business, and a very much larger part of the 
I uncontested, or as it is termed Common form 
business, is despatched by this Court. Its 
autliority is necessary to the administration of 
L ^e effects of all persons dying possessed of per- 
k.fonal property to the specified amount within 
K^e Province, whether leaving a Will or dying 
1 -^testate; and from the very great increase of 
I "Personal property, arising from the public 
I -Punds and the extension of the commercial 
I capital of the Country, the business of this 
. Jurisdiction, both as deciding upon all the 
L untested rights, and as registering all instru- 
l meiits and proofs in respect of the succession to 
■ Micb property, is become of very high public 
1 importance. 

The Court of Peculiars, which is the thinl 
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Archiepiscopal Court of Canterbury, takes cog- 
nizance of all matters arising in certain Dean- 
eries ; one of these Deaneries is in the Diocese 
of London, another in the Diocese of Rochester, 
another in the Diocese of Winchester, each com- 
prizing several parishes ; and some others, over 
which the Archbishop exercises ordinary juris- 
diction, and which are exempt from, and inde- 
pendent of, the several Bishops within whose 
dioceses they are locally situate. 

The Province of Canterbury includes 
Twenty-two Dioceses ; and therein the Diocese 
of Canterbury itself, where the ordinary Epis- 
copal jurisdiction is exercised by a Commissan/, 
ill the same manner as in other Dioceses. 

Tlie Province of York includes Four Dio* 
oeses, besides that of Sodor and Man ; and the 
Archiepiscopal Jurisdiction is exercised therein 
much in the same manner as in the Province of 
Canterbury. 

The Diocesan Courts take cognizance of 

ildl matters arising locally within their respec- 
tive limits, with the exception of places subject 
to Peculiar Jurisdiction. They may decide all 
matters of spiritual discipline ; they may suspend 
or deprive clergymen, declare marriages void, 
pronounce sentence of separation a mensA et 
thoro, try the right of succession to personal 
property, and administer tiie other branches of 
I Ecclesiastical Law. 
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The Archdeacon's Court is generally sub- i 
ordinate with an appeal to the Bishop's Court'; i 
though in some instances it is independent and 
co-ordinate. 

The Archdeacons' Courts, iind the varioiw 
Peculiars already enumerated, in some in- ' 
stances take cognizance of all Ecclesiastical 
mattei'S arising within their own limits, tb 
the Jurisdiction of many of the Peculiar Courts ' 
extends only to a single parish ; the authority of I 
some of them is limited to a part only of the 
matters usually the subject of Ecclesiastical cog- 
nizance; several of the Peculiars possess volun> 
tary, but not contentious, Jurisdiction. 

Matters of Ecclesiastical Jurisdiction. , 
The Ecclesiastical Jurisdiction com- 
prehends Causes of a Civil and Temporal na- 
ture; some partaking both of a Spiritual and 
Civil character; and, lastly, some purely SpL* , 
ritual. 

In the First Class are Testamentary causes, 
Matrimonial causes for separation and for nul- \ 
lity of marriage, wliich are purely questions of 
Civil right between individuals in their lay cha- , 
racter, and are neither Spiritual nor affecting 
the Church Establishment. 

The Second Class comprises Causes of a mixed 
description, as suits for Tithes, Church Kates 
SCKts, and Faculties. 
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The Third Class includes Church Discipline, 
mid the correclioii of offences of a Spiritual 
kind. They are proceeded upoo in the way of 
criminal suits pro salute animtE, and for tlie 
lawful correction of manners. Among these are 
offences committed by the Clergy themselves, 
sucli ns neglect of duty, immoral conduct, ad- 
vancing doctrines not confoi-mable to the Ar- 
ticles of the Church, suffering dilapidations, and 
the like offences ; also by Laymen, such as 
brawling, laying violent hands, and other irre- 
verent conduct in the Church or Churchyard, 
violating Churchyards, neglecting to repair 
ecclesiastical buildings, incest, incontinence, de- 
famation ; ail these are termed " Causes of 
Correction," except defamation, which is of an 
anomalous character. These offences are pu- 
nished by monition, penance, excommunication, 
suspcnsioi] ab ingressu Eccksia, suspension 
from ofUce, and deprivation. 

L^ Constitution of the Provincial Courts of 

E|, Canterbury. 

' We propose to describe the Constitutios 
of the AncHiEPiscoPaL Courts of Cantek- 
BURV; and the Mode of Proceeding, accord- 
ing to the process or Ordo Judiciorum estab- 
lished therein, to which it is the duty of all 
subordinate Courts to conform, as far as cir- 
imstances will allow. If, from lot^i. ososv- 
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derations, a difFerent course of proceeding 
should prevail in some instances, those instances 
should be considered as special exceptions. 

Judgex and Advocates. 
The Ecclesiastical Laws, as now existing, 

' have lieen for upwards of Three Centuries 

> administered, in the Principal Courts, by a 
body of men associated, as a distinct Profession, 

r for the practice of the Civil and Canon Laws. 
Some of the members of this body, in the 

I jiear 1567, purchased the site upon which 
Doctors' Commons now stands, on which, at 
their own expense, they erected houses for the 
tesidence of the Judges and Advocates, and 
proper buildings for liokUng the Ecclesiastical 
Mid Admiralty Courts, where they have ever 
unce continued to be held. In the year 1768, 
a Royal Charter was obtained, by virtue of 
which the then Members of the Society, and 

1 their successors, were incorporated, under the 
name and title of " The College of Doctors of 
Liaw exercent in the Ecclesiastical and Ad- 
miralty Courts." 
This College consists of a President (the 
Dean of the Arches for the time being) and of 
those Doctors of Law, who, having regularly 
taken that degree in either of the Universities 
of Oxford and Cambridge, "nd having been 
admitted Advocates in pursuance of the rescript 
I 
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rof the Archbishop of Canterbury, shall have 
been elected Fellows of the College in the 
manner prescribed by the Charter. 

From this brief account of the origin, and 

present Constitution, of the College of Doctors 

of Law, it will be seen that no person can be 

admitted a member, or allowed to practise as an 

Advocate in the Courts at Doctore' Commons, 

without having first taken the degree of Doctor 

^L of Laws in one of the English Universities. 

^P According to the present rules of these Courts, 

"■ a Candidate for admission, as an Advocate, is 

required to deliver, into tlie office of the Vicar 

General of the Province of Canterbury, a cer- 

Itificate of his having taken the degree of Doctor 
of Laws, signed by the Registrar of the Univer- 
sity to which he belongs. A Petition, praying 
that in consideration of such qualification the 
Candidate may be admitted an Advocate, is 
then presented to the Archbishop, who issues 
his FirU for the admission of the Applicant, 
directed to his Vicar General, who thereupon 
causes a Rescript or Commission to be ^re- 
pai'ed, addressed to the Dean of the Arclies, 
empowering and requiring liim to admit the 
Candidate as an Advocate of that Court. To 

I this a piwviso is always added, " that the Person 
" to be admitted shall not practise for one 
•* whole year from the date of his admission," 
in order iJiat, bv attending duvra^OftW.va'yif'^i 
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he may acquire a competent knowledge of the 
form of the proceedings in those Courts. 

On the day appointed for the admission, 
which is always one of the four regular Sessions 
in each Term of the Arches Court, the Candi- 
date is presented, by the two Senior Advocates, 
to the Dean, who directs the Archbishop's He- 
script to be read, and tlie Oaths to be admi- 
nistered; which being done, he is admitted 
into the number of Advocates, according to the 
tenor of the Rescript. 

From the College of Advocates the Arch- 
bishop lias always selected the Judges of the 
A rchi episcopal Courts. 

Proctors. 
Proctors in these Courts discharge duties 
similar to those of Solicitors and Attornies in 
I other Courts. 

In order to entitle a person to be admitted a 

Proctor, to practise in the Court of Arches, it 

is required tliat he shall have served a Clerkship 

of seven years, under Articles, with one of the 

thirty-four Senior Pi-octors, who must be of five 

yeai's standing ; and who, by the rules of the 

Court, is prohibited from taking a second Clerk, 

j until the first sJiall have served five years; ex- 

I cept in the event of the death of a Proctor, to 

F whom ft Clerk may have been articled, before 

Ibe term of his clerkship is completed. In this 
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case any other of the tliii'ty-four Senior Proctors 
may take such Clerk for tlie remainder of the 
term, although he himself may at the same time 
have a Clerk of Ie.ss than five years standingfJ 
Before a Clerk is peiiuitted to be articled, he ii 
required to produce a Certificate of his having ■ 
made reasonable progress in Classical educatioi 

When tlie term of seven years is complet 
the party is admitted a. Notary, by a Facul 
from the Archbishop of Canterbury ; a Petition 
is then presented to His Grace, accompanist 
by a certificate, signed hy tliree Advocates and J 
tliree Proctors, that the party applyin 
admitted has served, as articled Clerk to j 
Proctor of ihe Court, for the full term of seven 
years. If this certificate is approved, the Arch*! 
bishop issues his Fiaf, and a Commission i 
directed to the Dean of the Arches, by whoi 
the party is admitted under the title of a Supt 
iiumerary, with similar ceremonies to those ob*'f 
served on the admission of an Advocate. 

The Proctor so admitted is qualified to c 
mence business upon his own account immedi^f 
atejy, but he Is not entitled to take an article^ 
Clerk, until lie shall have been for five yeaj 
witliin the number of the thirty-four Seniol 
frociors. 

Course of Proceeding. 
■' The course of proceeding in these Court 

now to be stated. 
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Process, and Appeal 

The mode of coimnencmg the Suit and 
bringing the purties before the Court is by a 
Process called a Citation^ or summons, contain- 
ing the name of Judge, the plaintiff and the 
defendant, the cause of action, and the time and 
place of appearance. This Citation, in ordi- 
nary cases, is obtained as a matter of course 
from the Registry of the Court, and under its 
Seal ; but in special cases the facts are alleged 
■in what is termed an Act of Court, and upon 
those facts the Judge or his Surrogate decrees 
-tiie party to be cited ; lo which, in certain 
cases, is added an Intimation, that if the party 
does not appear, or appearing does not show 
cause to the contrary, the prayer of the plaintiS', 
set forth in the Decree, will be granted. 

This process is served by some respectable 
'person, generally by the Appauitor of the 
Court if the distance will allow, by showing the 
original, under tlie seal of the Court, and de- 
.'Kvering a copy of it, to the defendant. A cer- 
tificate of the service is indorsed on the Citation, 
-verified on oath by the person who has served it, 
and returned to the Registry. If the person to 
be served cannot be found, a return to lliat effect 
is made and certified, and a Citation Viis et 
■modis, or a compulsory Citation, may issue, to 
be served personally if possible, otherwise, on 
the door of the last residence of tiic party, or 
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Upon the door of the Parish Church, if he has 
no longer any known residence. If an appear- 
ance is not obtained to this Citation, the party 
is put in contempt, and the proceedings may be 
conducted ex parte, or inposruan contwnacifE, as 
hereafter stated. 

Tlie party cited may eitlier appear in person, 
or by his Proctor, who is appointed by an in- 
strument, under hand and seal, termed a Proxy, 
The Proctor thiis appointed represents the party, 
acts for him and manages the Cause, and binds 
him by liis acts. 

In Testamentary Causes, tlie proceeding is 
sometimes commenced by a Caveat, entered by 
a party interested in tlie effects of the deceased 
person, against the grant of any representation 
either by Probate or Letters of Administration, 
without notice being first given to him who 
enters the Caveat. This Caveat is then warned 
by the party claiming the representation either 
as Executor or Administrator, which is in effect 
a notice to the Proctor entering tlie Caveat, that 
he must appear and take further steps, if he 
intends to continue his opposition. Both par- 
ties are then ass/jwedbyorder of court to set forth 
their respective claims, and the suit thus com- 
mences, either to try the validity of an alleged 
Will, or the right to Administration, eitlier as 
under an Intestacy or with a Will annexed. 

There is another Pi'ocess in Te^\«xwa\\3!.fj 
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matters, extremely useful and frequently resorted 
to, which it raay be proper here to state. 

The Executor, or other person claiming to 
take the grant of Probate of a Will or other 
Testameatary Instrument, may cite the next of 
Kin and other Parties interested under an In- 
testacy or a former Will, to appear and see the 
Will propounded and proved by witnesses ; and 
if the Parties cited do not appear and oppose 
the Probate, they are barred from afterwards 
contesting its validity, unless on account of 
absence out of the kingdom, or the likej suffi- 
fflent cause for non-appearance be shown. 

So again, the next of Kin, or other parties 
entitled either to the grant of Administration or 
under a former Will, may cite the Executor or 
other person apparently benefited under a sug- 
gested Will or Testamentary Instrument, to 
^pear and propound it ; or otherwise show 
cause why Administration should not be granted 
|. to the deceased, as having died intestate, or 
Probate decreed of a former Will ; and the 
parties cited, not appearing, are barred from 
afterwards setting up the Will. 

But if Probate or Administration be taken in 
ommon form, without citing persons Iiavjjig on 
adverse interest, the Grant may afterwards be 
called in, and tlie £xecutor or Administrator 
cited, and put upon proof of his right, as if no 
I Much common form Grant had issued. 
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Again wbere no Grant is applied for by the 
person primarily entitled to it, such as an 
Executor, Residuary Legatee, or next of Kin, 
Process may be taken out by any person claim- 
ing an interest in the effects of the deceased, 
sucli OS a Legatee, a party in distribution, or a 
Creditor, calling upon the persons primarily 
entitled to accept or refuse the Grant, or other- 
wise to show cause why it should not pass to 
such person claiming an interest. i 

Or if a person be dead intestate, withouD 
leaving any known Relations, a Creditor may 
obtain the Grant, upon advertising for next of 
Kin in the Gazette and a Morning and Even- 
ing Newspaper, serving a Process on the Royal 
Exchange, and on the King's Proctor, the 
Ckown having a right to take tlie Grant, if 
desired. 

In all these and similar cases, the facts must 
be supported by Affidavit, all due Notice is 
required to be given, and the Grant is moved 
for before the Court, at its Sitting, 

The mode of enforcing all process, in case of 
disobedience, is by pronouncing the party cited 
to be contumacious; and if the disobedience 
continues, a Sigvificavit issues, upon which an 
Attachment from Chancery is obtained, to im- 
prison tiie party till he obeys. 

In case s where some act is requiretl to be 
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done by the party cited, to exhibit an inventoiy 
and account, for instance, or to pay alimony, 
tlie compulsory process is enforced ; but in some 
cases, where no act is necessarily to be done by 
the party cited, the plaintiff may proceed iw 
poenam coiitiimacim, and the Cause then goes on 

■ex parte^ as if the defendant had appeared. 

The party cited, to save his contumacy, may 
appear nnder protest^ and may show cause against 
being cited ; such as, that the Court has no 
Jurisdiction in the subject matter, or that he is 
uot amenable to that Jurisdiction : this preli- 
i toinary objection is heard upon petition and 

'iaffidavits ; and either the protest is allowed, and 
the defendant dismissed, or the protest is over- 
ruled, and the defendant is assigned to appear 

' absolutely; and costs are generally given against 
the unsuccessful party. 

Either party may appeal from the decision 

' on this prehminary point ; or the defendant, in 

' case the Judge decides against him on the ques- 
tion of Jurisdiction, and on some other ques- 
tions, may apply to a Court of Law for a 
Prohibition. 

Some other points, such as the claim to 

', Administration among persons of admitted 
equal degree of kindred, objections to an in- 
ventory and account, and other similar matters, 
may be heard upon petition and affidavit, where 
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the facts are not of such a nature as to require 
investigation in the more formal proceeding of 
regular pleadings and depositions, with the 
benefit of cross-examining witnesses. I 

Pleadings, ^K 

The form of the Pleadings is next to be 
described. 

These are intended to contain a statement of 
the Facts relied upon and proposed to be proved 
by each party in the suit, the real grounds of 
the action, and of the defence. 

Causes, in tlieir quality, are technically 
classed and described, as Plenary and Summarfff 
thoiigli in modem practice there is substantially 
but little difference in the mode of proceedingn 
All Causes, in the Prerogative Court, are Sui 
Tiiary ; so are proceedings in Appeals before I 
the High Court of Delegates, whatever be the 
character of the original Causes ; but other 
Causes, whether of a criminal or civil nature, 
are Plenary, 

The first Plea bears different names, in the 
different descriptions of Causes. In Criminal 
proceedings, the first plea is termed The Arti- 
cles; in form, it runs in the name of the Judge, 
who articles and objects the facts charged against 
the defendant : in Plenary Causes, not criminal, 
the first plea is termed The Libel, and runs in 
I tlie name of the party or his Proctot, '«b«s . 

■ d3 
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aUeges and propounds the facts founding the 

demand : in Testamentary Causes, the first plea 

■is termed An A/legation. 

Every subsequent plea, in all Causes, whether 

responsive or rejoining, and by whatever party 

^ven, is termed An Allegation. 

Each of these pleas contains a statement of 
I "fl)e facts upon wliich the party founds his de- 
I TOand for relief, or his defence ; resembling the 

'Bill and Answer in Equity, except that the 

legation is broken into separate positions or 

iarticles: the facts are alleged under separate 
I %eads, according to the subject-matter, or the 
I *i(jrder of time in which they have occurred, 

'Under this form of pleading, the Witnesses are 
I 'producedand examined only to particular articles 
\ '*rf the alleffotion, containing the fiicts within their 
I tnowledge; a notice or Designation of the Wit- 
1'iresses being delivered to the adverse pwty, who 
|t"& thereby distinctly apprised oS the points to 
l"irhich he should address his cross-examination 

tof each Witness, as well as the matters which it 
I ^ay be necessary for him to contradict or ex- 

'plain by counter-pleading. 

Before a plea of any kind, whether Articles, 

"Libel or Allegation, is admitted, it is open to 
l^e adverse party to obfecl to its admission, either 
J in the whole or in part; in the whole, when the 
(<&cts altogether, if taken to lie tnie, will not 
I entitle the party giving the plea to the demand 
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which lie makes, or to support the defence which 
he sets up ; in part, if any of the facts plejided 
are irrelevant to the matter iu issue, oi- could 
not be proved by a^lmissible evidence, or are 
incapable of proof. 

These objections are made and argued before 
the Judge, and decided upon by himj and his 
decision may be appealed from. For ilie pur- 
pose of the argument, all the facts capable of 
proof are assumed to be true : they are, how- 
ever, so assumed, merely for the argument, but 
are not so admitted in the Cause; for the party 
who offers the plea, is no less bound alterwarcis 
to prove tlie facts ; and the party who objects. Ip 
the plea, is no less at liberiy afterwards to <xf^- 
tradict the facts. This proceeding is attend^ 
with great convenience in abridging the iutror 
duction of unnecessary and improper matter, to 
which parties themselves are generally too much 
disposed. They ore apt to consider trivial cir- 
cumstances to be important, and desire them to 
be inserted in the plea ; a desire which neither 
tJic honest reluctance of the Practitioners, nor 
the j udicious advice of Counsel, is always able to 
counteract : even the autliority and vigilance of 
the Court itself cannot altogether prevent redun- 
dant pleading, and can only check it by taking 
it into consideration on the question of costs. 

The proceedings just referred to have also 

the convenience of enabling parties, in many 

D 4 
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I iOBtances, to take the opinion of the Court is 
I a very summjiry way, particularly in amicable 
I suits : if the facts are candidly stated, and the 
1 Court, upon the plea being objected to, should 
be of opinion, that if proved, the facts either 
will or will not support the prayer of the plea ; 
in the one casej if the plea is admitted, the fur- 
ther opposition may be withdrawn; in the other 
case, if the plea is rejected, the party offering it 
either abandons the suit, or appeals in order to 
take the judgment of a superior Tribunal, This 
course saves the expense and delay consequent 
i.vpon proving the facts by witnesses, in cases 
[■ ■where there exists no doubt of the facts being 
[ oorrecdy alleged in pleas, and where tlie ques- 
tion between the parties is principally or per- 
1 Imps altogether a question of law arising out 
L ef the facts so stated in plea. 

"When a plea has been admitted, a time, or 

iTerwi probatory, is assigned to the party who 

Fjpves the plea, to examine his witnesses; and 

tiie adverse party is assigned, except in criminal 

matters, to give in his Answers upon oath, to 

I Iiis knowledge or belief of the facts alleged. 

The defendant may proceed then, if he thinks 
I proper, or he may wait until the plaintiff has 
t'examined his witnesses, to give an Allegation 
fcontroverting his adversary's plea. This re- 
\ljionsive allegation is proceeded upon in the 
[same manner; objections to its admissibility 
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may be taken, answers upon oath be required, 
and witnesses examined. 

The plaintiff may, in like manner, reply by 
a fiirther allegation ; and on that, or any sub- 
sequent allegation, the same course is pursued. 

The Pleadings thus bring forward all the 
facts intended to be relied upon and proved on 
each side, and no surprise can well take place. 

^_,,,, Evidence. 

H^Th£ next proceeding to be stated, is the 
' node of taking Evidence. 

The Witnesses are either brought to London 
lo be examined, or if they reside at a great 
distance or are otherwise unable to attend, they 
are examined by Commission near their places 
of residence. Their attendance is required by 
a Compulsory, somewhat in the nature of a sub- 
pcena, obedience to which is enforced in the 
same way as in other cases of contumacy. 

The Depositions are taken in private by Ex- 
aminers of the Court, employed for that pur- 
pose by the Registrars. The Examination does 
not take place upon written interrc^atories pre- 
viously prepared and known ; but the allegation 
is delivered to the Examiner, who, after making 
himself master of all the facts pleaded, examines 
the witnesses by questions which he frames at 
the time, so as lo obtain, upon each article of 
the allegation separately, the t(\iV\v wvA "is^ft 
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irbole tnitb, as far as lie possibly can, respecting 
Buch of the circumstances alleged as are w-ithin 
tbe knowledge of each witness. 
ji The cro»s examination is cooducted byinfcr- 
rogatories addressed to the adverse witnesses, 
»nd when the Deposition is complete, the witness 
is examined upon the interrogatories delivered 
to the Examiner by the adverse Proctor, bat 
not disclosed to the witness till after the exami- 
naUon in chief is concluded and signed, nor to 
the party producing bim till Publication posses; 
find each witness is enjoined not to disclose the 
jnterrc^atories, nor any part of his evidence, till 
«iter Publication: in order that the party ad- 
dressing die interrogatories may be the better 
prepared, the Proctor producing the witness 
delivers, as before stated, a Designation, or 
nodce of the articles of the plea on which it is 
intended to examine each witness produced. 

The Examination and Cross-examinaiion of 
Witnesses is kept secret until Publication passes, 
after which either party is allowed to except to 
the credit of any witness, upon matter contained 
in his deposition. The exception must be con- 
fined to such matter, and not made to general 
character, for that must be pleaded before pub- 
lication ; nor can the exception rcfier to matter 
before pleaded, for that should bo contradicted 
also before publication. The exception must 
also tend to show that the Witness has deposed 
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falsely Mid corruptly. These exceptive alfega- 
tions are proceeded upon, when admitted, in 
the same manner as other pleas. They are not 
frequently offered, and are always received with 
great cnution and strictness, as they tend more 
commonly to protract the suit and to increase 
expense than to atlbrd substantial information 
in Uie Cause. 

It is always, however, in the power of the 
Court to allow further pleading in a Cause ; and 
if new circumstances of importance are unex- 
pectedly brought out by the Interrogatories, the 
Court will, in the exercise of its discretion, 
allow a further plea aiter publication. This 
may also be permitted in cases where facts have 
either occurred or come to the knowledge of 
the party, subsequently to publication having 
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Hearing. fl 

^ The Evidence on both sides being published," 
4ke Cause is set down tor Hearing. 
U All the Papers, the pleas, exhibits, interroga- 
tories and depositions, are delivered to the 
Judge ; who, having them in his possession for 
some days before the Cause is opened, has a full 
opportunity of perusing, and carefully consi- 
dering, the whole Evidence, and all tlie circum- 
stances of tlie case, and of preparing himself for 
jbfiaring it fully discussed by Counsel. 



^»^m 



r 
I 



44 ECCLESIASTICAL COMMISSION. ^H 

All Causes are heard publicly, in open Court ; 
end on the day appointed for the Hearing, the 
Cause is opened by the Counsel on both sides, 
who state the points of law and fact which they 
meRo to maintain in argument ; the Evidence is 
then read, unless the Judge signifies that he has 
already read it, and even then particular parts 
are read again, if necessary, and the whole case 
Is argued and discussed by the Counsel. 

Judgment. 
The Judgment of the Court is then pro- 
'toounced upon the Law and Facts of the case ; 
^d in discharging this very responsible duty, 
the Judge publicly, in open Court, assigns the 
reasons for his decisions, stating the principles 
and authorities on which he decides the matters 
of Law, and reciting or adverting to the various 
parts of the Evidence from which he deduces 
his conclusions of Fact ; and thus the matter in 
controversy between the parties becomes ad- 
judged. 

Reports of decisions in the Ecclesiastical 
Courts were not in former times laid before the 
Public, like those of the Courts of Westminster 
Hall ; but for the last twenty years and upwards, 
' the Judgments of these Courts have been regu- 
•rarly reported. These reports are not only 
^useful in the Jurisdiction itself, and the in- 
ferior Courts, but they slso serve to explain to 
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the Temporal Courts the principles of Eccle- 
siastical decisions, so as to enable tliem to form 
& more correct judgment of the proceedingSj 
rhen they may have occasion to refer to them,. 

Execution. '' ■ 

The Execution of the Senlence, in case there 
be no Appeal interposetl, is either completed by 
the Court itself. — such as by granting Probate 
or Administration, or signing a sentence of 
separation — or remains to be completed by the 
_act of the party, as by exhibiting an Inventory 
Ijid Account, by payment of the Tithes sued 
Ebr, and other similar matters, in which cases 
Execution is enforced by the compulsory proc^^ 
f Contumacy, Signijicavit, and Attachment. 

Costs. 

The question of Costs in these Courts is, for 

lie most part, a matter in the discretion of the 

udge, according to the nature and justice of 

'Uie case; and the reasons for granting or re- 

ng costs are publicly expressed at the time of 

^ving the Judgment. 

If either party be condemned in costs, the 

uProctor of the other party brings in his bill. 

The bill is refen-ed to the Registrar, who is 

attended by the Proctors on both sides, and, 

after examining the bill item by item, he allows 

disallows or modifies the several tliarges, 
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according to the establislied practice, where 
such practice exists ; and, in other ciises, ac- 
cording to tlie reasonableness of each cliarge : 
having taken off all overcharges, he reports to 
the Judge, in open Court, the amount of the 
bill as allowed, and the Proctor makes oath that 
the sum reported has been necessarily expended 
by or on behalf of his party. If no objection 
I has been offered to the Report, the Judge then 
I taxes the bill at that sum, and decrees a mo- 
1 nition for the payment of it ; but if either party 
I If dissatisfied with the report of the Registrar on 
I aay item of the bill, the objection may be 
[ brought before the Court for its decision. The 
[ r^ular charges are, however, so well known and 
[ ^tnblished, and the Registrars of tlie several 
I Qourts, who are acting under the sanction of an 
' oath of office, are so experienced and respec- 
table, being generally selected out of the body 
■ t^ Proctors, on the ground of their high cha- 
I "racier and professional knowledge, that an 
I exception to their report as to costs rarely 
, occurs. 

The payment of the costs thus taxed as be- 

I t«ecn party and party, is enforced by the pro- 

I cess of CoTitumacy, Signijicavit, and AttacJiment ; 

tut the costs incurred by a party in a Cause, 

md due to his own Proctor, cannot be taxed by 

the Judge, nor the payment tliei-eof be enforced 

I'by the Court; the Proctor must recover his 
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bill of costs against his client, by an Action at 
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Appeal to Delegates. 



M the A rchi episcopal Courtj as was be- 
Ire stiUeil, Appeal lies to Your Majesty by 
petition to tlie Lord Chancellor, who issues a. 
Commission under tlie Great Seal to certain 
Persons, appointed thereby to hear and deter- 
mine tlie Cause in which the decree complained 
of has been made." 

In ordinary cases, the Delegates are Three of 
the Puisne Judges, one from each Court, and 
three or more Civilians ; but in special cases a 
fuller Commission is sometimes issued, consist- 
ing of Spiritual and Temporal Peers, Judges of 
the Common Law, and Civilians, usually three' 
of each. 

In cose of the Court being equally divided in 
opinion, upon any question coming before them 
for determination, or if no Common Law Judge 
forms part of the majority, a Commisnian of 
Adjuncts issues, appointing additional Judges of 
each description. 

An Appeal suspends the execution of the 
Sentence. 

Appeals are sometimes entered with little, if 
any, liope of obtaining the reversal of the De- 

• On this lubjecl, sec the previous 8^w5 
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ciston, but to harass the other party with ex- 
pense and delay, and to extort a compromise. 

Appeals may he accumulated. If" the Suit 
begins in an Archidiaconal Court, it may be 
carried by appeal to the Diocesan Court, thence 
to the Arches, and afterwards to the Delegates ; 
thus passing through Four Courts; to which 
may be added a Commission of Review. 

Besides which, an Appeal lies from interlocu- 
tory matters, or, as they are termed grievances, 
which may travel through the same couree, and 
may occoi- repeatedly in the same Suit. 

From the decbion of the Delegates, no fur- 
ther appeal lies as " matter of right;" but the 
unsuccessful party may present a petition to 
Your Majesty in Council for a Commission of 
Revieu). This Petition is referred to the Lord 
Chancellor, who, after hearing Counsel oo both 
sides, advises Your Majesty thereon. 

It seldom happens that a Commission of 
Review is grantetl ; as it is only some important 
misconstruction of Law, or error of Fact, in the 
sentence of Court of the Delegates, which is 
considered sufficient to warrant the exercise of 
this interposition of the Royal Prerogative. 
Even the application for it is expensive and bur- 
densome to the party in possession of the Sen- 
tence, and Is sometimes resorted to, as in the 
case of Appeals, in order to extort a com- 
promise- It has not even the check of costs, for 
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it is commonly held, tliat costs cannot be givett I 
against tlie Petitioner. 

A Commission of Review is not considered i 
to have the effect of suspending the executit^ 1 
of the Sentence, though in practice it is 
tended generally with that consequence ; a c\ri I 
cumstance which renders the application further f 
grievous to the other party. 

Alterations suggested. " I 

Having thus described the nature and extent | 
of the Ecclesiastical Jurisdictions at present ex- 1 
isljng, and the mode of proceeding in tl^ I 
Archiepiscopal Courts of Canterbury, we sliajl J 
now submit such Alterations and ImprovemeiUt 1 
as we would venture to recommend for | 
adoption. 

,, Transfer o/' Jurisdiction of Delegates to tfie 
Privy Council. 

With respect to the Jurisdiction of the 
Delegates, we have already in our Special J 
Report to Your Majesty, suggested, that tha | 
ultimate Appeal in Ecclesiastical Causes should ] 
be transferred to the Privy Council, under xkA ] 
regulations, and for the reasons, specified ii 
that Report ; to which reasons we do not feel it 
Y to make any addition. 
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Ofinfirior Courts to the Provincial Courts .- and 
reasons for same. 

We will now proceed to tlie consideration of 
the otlier Courts which exercise Ecclesiastical 
Jurisdiction ; it will be more convenient to 
begin wjth the Peculiars, and afterwards to 
point out how far our observations respecting 
them are applicable to the Diocesan and Archi- 
diaconal Courts. 

Peculiars. 

The Peculiar Jurisdictions in England and 
Wales with the Manorial Courts amount in 
number to nearly 300. 

These Jurisdictions, as we have already stated, 
are of several kinds ; — 

Royal Peculiars ; Peculiars belonging to the 
Archbishops, Bislrops, Deans, Deaiis and Chap- 
ters, Archdeacons, Prebendaries and Canons, 
and even to Itectors and Vicars ; and there are 
also some of so anomalous a nature a.s scarcely 
to admit of accurate description. In some in- 
stances, these Jurisdictions extend over large 
Tracts of Country, embracing many Towns and 
Parishes, as tlie Peculiar of the Dean of Salis- 
bury. In others, several places may be com- 
prehended, lying at a great distance, apart from 
each other. Again, some include only one or 
two parishes. 

The Jurisdiction to be exercised in these 
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diiferent Courts is not defined by any gener^ I 
Law. It is often extremely difficult to asceivl 
tain over what description of Causes the Juris- ■ 
diction of any particular Court operates ; aodfl 
much inconvenience results from this u]if-| 
certainty. 

This variety of Jurisdiction has proceede* 
from different causes, connected with llie hi»>J 
lory of the Church, which it is not necessary . 
here to specify. The Peculiars were always 
considered as interfering with the beneficial 
exercise of the authority of the Bishop of the 
Diocese ; and proposals have been advanced, at 
different times, to remove the inconvenience. 

It was recommended by tlie Commissioners 
appointed to revise the Ecclesiastical Laws in 
the reigns of Henry the Eighth and Edward 
the Sixth, that the power of the Bishop, in 
matters of discipline, should extend to all places 
within the Diocese, notwithstanding any exemp- 
tions or privileges they might enjoy. 

In the reign of Queen Elizabeth, a suggestioB'^ 
was made in Convocation, or prepared for con-a 
sideration there, that it should be proposed to 
Parliament to subject peculiar and exempt sites 
andjurisdictionsof Monasteries to the Diocesan. 
Bjshop Randolph was occupied with the same 
design, and made it the subject of several 
Cliarges to his Clergy, in the Diocese of 
Ixtbrd. 

£2 
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In 1812, a Bill, for the better regulation of 
Ecclesiastical Courts, was brought into Parlia- 
ment by Sir W. Scott, and having passed the 
House of Commons, was afterwards dropped in 
the House of Lords. A principal clause in 
that Bill provided, " Tliat the power of hearing 
*' and determining contested Causes of Eccle- 
" siastical cognisance should be exercised, only, 
" by Ecclesiastical Courts sitting under the 
" immediate commission and autltority of Arch- 
" bishops and Bishops, and not by inferior 
" or other Ecclesiastical Courts." 

We think that the whole Jurisdiction of 

these Peculiars, both Contentious and Voluntary, 

should be abolisbed ; and we are induced to 

- come to this conclusion by the following, 

amongst other Reasons : — 

With respect to the Contagious Jurisdiction, 
it is wholly impossible that Justice can be admi- 
nistered efficiently, and with satisfaction to the 
Public. In the majority of the Pecniiar Courts, 
and perhaps in all, there neither are nor can be 
efficient and experienced Judges, Officers, Ad- 
vocates or Practitioners. The Emoluments are 
too small, and the number of Causes too few, to 
ensure these requisites for the due Administra- 
tion of Justice. Consequently, no confidence 
is reposed in these Tribunals; and delay arises, 
and expense is incurred, in applying for Letters 
of Request, or in resorting to other means of 
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escaping the JurisclictioD. In some cases, too,f 
the grievance is enhanced by the multiplicati<ra; 
of Appeals. 

With regard to TeMamentary Cases, the \ti%' 
convenience is perliaps the greatest. There' 
cannot be expected, and in fact tliere are not toi 
be found, safe places of custody for the Wills 
to be deposited in the Registries; and thereby 
the most important Titles to Real and Personal 
Estate may be endangered. In admitting Tes*- 
tamentary Papers to Probate in common formy' 
accoi-ding to ihe existing state of the Lai 
accurate knowledge of the rules which ought t» 
govern the practice is very essential ; but wheuei 
the opportunities of acquiring experience are 
few, such accuracy cannot he attained. In 
cases where it is necessary to make searches, the 
multiplication of Courts for the Probate of 
Wills of course greatly increases the trouble 
and expense. On the question of bona notabilia, 
many difHculties result fi'om these searches, 
sometimes more serious injury. 

It would be easy to set forth many otb) 
reasons, inducing us to suggest the entire abo 
lition of these Jurisdictions ; but as we are not 
aware of any one benefit which would result 
from their continuance, we conceive that the 
circumstances already stated will suffice. We 
therefore propose, that the Peculiar Jurisdictions 
fihould be abolished ; and that every ^Wt 
e3 
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be subjected in all respeclx to the Blsliop, within 
the limits of whose Diocese it happens to be 
locally situate, as if no such Peculiar Jurisdiction 
had ever existed. 

Wc deem it also expedient, that the places 
now subject to Peculiar Jurisdiction, should be 
made a component part of some Archdeaconry. 
Where they are at present situate altogether 
within any Archdeaconry, there can be no diffi- 
culty in including them at once ; in some cases, 
they may not be bounded on all sides by any 
one Archdeaconry, and then it will be necessary 
to attach them to such Archdeaconry as a con- 
sideration of all the circumstances may render 
most advisable. 

Diocesan Courts. 

Tile Diocesan Courts are exempt from some 
of the objections wJiich may be urged against 
the Peculiar Jurisdictions; but there are many 
reasons, derivetl from the state of these Courts 
in the present times, and the importance of some 
parts of the business arising there, which induce 
us to tluTik that the transference to the Provin- 
cial Courts of the Jurisdiction hitherto exer- 
cised by them, would be a great improvement 
in the administration of Ecclesiastical Law. 

In the course of our inquiry, we became early 
convinced of the impraclicahitity of having 
Judges duly qualified, togetlier with a com- 
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petent Bar and skilful Practitioners, to admi- 
nister in the Diocesan Courts the Testamentary 
and Matrimonial Laws, which involve matters 
of such very high importance to the parties 
litigant, and to the Pablic. The Returns 
which have been obtained from the Diocesan 
Registries, sliow that the annual amount of 
Business, and the emoluments of the Judges 
and other Officers, and of the Practitioners in 
these Courts, make it impossible, in the greater 
num[)er of Diocaws, that efficient Courts can 
be maintained. This is a defect, which, if it 
cannot be removed, outweighs all the advan- 
tages tliat may sometimes attend the exercise of 
Episcopal Jurisdiction within the local limits of 
the respective Dioceses. From these considera- 
tions, it appeared to us to be advisable to re- 
commend the transfer of the whole Contentious 
Jurisdiction to the Provincial Courts ; a measure, 
the propriety of which became still more appa- 
rent to us when we found it expedient to alter 
the mode of taking Evidence in the Eccle- 
siastical Courts: this subject will be hereafter 
tUscussed at leugth. 

Bona Notabiliu. 

The Law on the subject of Bona Notahili* ' 

is extremely complicated and ill defined ; but 

we do not deem it necessary to enter into any 

minute discussion of the principles on which, w. 

e4 
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is founded, nor the decisions which liave oc- 
curred : it is sufEcient to say that, in all cases 
where Probate or Administration is taken out 
in any Court within the Province of Canterbury, 
except from the Prerogative Court, or perhaps 
a Royal Peculiar, and, in some cases, otlier Pe- 
culiars, if it should afterwards appear that the 
deceased died possessed of bona notabilia within 
another Jurisdiction, the Probate or Adminis- 
tration is null and void. Bona notabilia are 
said to be constituted by the possession of Per- 
sonal Property to the amount of £b in another 
Jurisdiction, In some of the older cases, there 
are many nice discussions as to the amount and 
mode by which bona nolabilia shall be deter- 
mined; hut the general rule is sufficiently illus- 
trative of the existing state of the Law, 

The same observations apply to the Province 
of York. Where there is Personal Estate in 
both provinces, there must always be two Pro- 
bates or Grants of Administration. 

Very great complaint has been made of the 
expense and inconvenience attending the assign- 
ment of Terms, in consequence of the existence 
of so many Courts having Testamentary Juris- 
diction, whereby it frequently becomes neces- 
sary to make extensive searches, and to take 
special grants for the purpose of transferring the 
Terms outstanding. 

We are strongly impressed with the difEcuI- 
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ties and inconveniencies attending the present 
state of the Law relating to Bona Notabilia, and 
the mistakes and frauds likely to occur in regard 
to such questions, which arise entirely from the 
distinctions of Jurisdictions. We perceive, too, 
how easily and how fi-equently it may happen, 
even where great diligence is used to ascertain 
the exact state of the property, that Debts or 
Personal Effects of various descriptions may 
exist in another Jui'isdiction, and yet escape all 
notice until after the Probate or Administration 
has been obtained. 

The consequence also of the Probate or Grant 
being null and void, must, under all circum- 
stances, be productive of expense, delay and 
difficulty; and in some instances the damagR 
sustained may occasion very great inconvenience 
or detriment. 

Archidiaconal Courts. 

Similar consideraljons apply to the Arckidit 
canal Courts. 

To remedy these mischief as well as to 
move other inconveniencies, we are unabli 
most careful consideration of the whole subjei 
to devise any measure so effectual, and likely 
be productive of so much convenience and 
advantage to the Public, as that of transferring 
the whole Testamentary Jurisdiction, and the 
exclusive right of granting Probates and Admiji 
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nistrationsy to the Archiepisoopal Courts of the 
reiq)ective Provinces. 

By this measure, the uncertainty as to the 
Validity of Grants, and the insufficient custody 
of Testamentary Documents, will be altogether 
removed : increased facility will be afforded for 
the examination of Wills and Administrations, 
and the discovery of Personal Representatives ; 
and nearly all the expense and trouble attending 
the Assignment of Terms will cease to exist. 

Patronage will be in some cases abolished, 
and in others diminished ; but as all Patronage 
is a trust for the benefit of the Public, the loss 
of it will be cheerfully submitted to, when arising 
from improvements materially conducive to the 
'Public advantage. 

Union of the Arches and Prerogative Courts, 

When considering the transfer of the Juris- 
diction, our attention has been directed to the 
existing Constitution of the Arches, and Prero* 
gative, Courts of Canterbury, 

The profits of the Judge and Officers of the 
Arches Court are extremely small, as will appear 
from the Returns; viz, on an average of the 
last three years, the Judge, j^22. 8. 9. per 
annum ; and the Registrar, £ 140. These Emo- 
luments are utterly inadequate, alone, to sustain 
any Court. It deserves consideration, whether 
this Court should not be united with the Pre-* 
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rt^ative Court; for many years, one Judge has 
pi-esided in both ; and we are not aware of any 
circumstances which wouJd render inexpedient 
their entire union. 

Similar Arrangements will be requisite for the 
Provincial Court at York. 

^» Donatives. 

We will now advert to the question of Dona- 
tives, as bearing some analogy to Peculiars. 
We diink it extremely desirable, that all dis- 
tinctions at present prevailing between Dona- 
lives and ordinary Benefices should be altogether 
abolished. In the most essential particulars. 
Donatives do not differ ; they are within the ■ 
Statutes against Simony ; and when they have I 
the Cure of Souls, are subject to the provisions | 
of the Statute against Pluralities. By the Act I 
passed in the 57th year of Geo. III. c. 99, all the 
provisions relating to Curates, apply to the ] 
Curates of Ddnatives, The Incumbent of a J 
Donative is liable to Ecclesiastical censure in J 
certain cases of misconduct, 

The points in which Donatives are distinct ■] 
from other Benefices appear to be productive I 
of very little advantage to any one ; of none I 
which does not occasion much greater evil td 1 
the community. 

Donatives do not lapse, but the Patron, n 
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be compelled to fill the Chnrch by Ecclesiastical 
censures. 

The Bishop has no jurisdiction over the 
Church itself, which may, without any practi- 
cabte remedy, fall into decay. So, doubts in 
some instances have been entertained as to the 
power to appoint and swear in Churchwardens ; 
and the arrangement of the pews and seats is 
not subjected to any competent authority. Some 
have supposed that some portion of jurisdiction 
has been conferred on these Donatives. We 
are clearly of opinion that all distinctions what- 
ever should be wholly abolished, and that Do- 
natives should be placed under the same juris- 
diction, law and authority as all other Benefices. 
From the adoption of such a measure, uni- 
formity will be preserved in the government of 
the Church; and we do not anticipate any 
injury to the jnst rights of Patrons or Incum- 
bents, 

Manorial Courts. 
The Manorial Courts which exercise a Tes- 
tamentary jurisdiction are not numerous. This 
right is productive of little or no advantage to 
the Lords of Manors or any others ; and all the 
■hich we staled for the abolition of the 
Testamentary jurisdiction exercised by Pecu- 
liars apply with greater force to these Juris- 
dictioiis. 



i 
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In Obedience to Your Majesty's commfind^ 
we have next considered what Alterations ought 
to be made, with reference to the matters within 
the Jurisdiction of these Courts. 

Our attention has been first directed to tl 
subject of Wills. 

Tlie Testamentary Law forms one of the most 
important divisions of English Jurisprudence; 
and though that branch which belongs to the 
Ecclesiastical Courts is more immediately within 
the scope of our inquiry, we have found it im- 
practicable to take a comprehensive view of it, 
without extending our consideration to the wholfc J 
Law whereby ttie disposition by Will of Prd« 
perty, whether Real or Personal, is governed. | 

From very ancient times, Wills of Real and 
Personal Estate have been decided upon by 
different Tribunals, the Courts of Common 
Law exercising exclusive Jurisdiction over all 
Testamentary Devises of Real Estate; the 
Ecclesiastical Courts possessing a similar power 
over Bequests of Personal Estate : but Courts 
of Equity disclaim al! authority to determine as 
to the validity of a Will of any description of 
Property.* 

• Pemberton v. Pemberton, 13 Vesej, S37. Lord I 
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The consequence of this separation is, tfaM 
the validity of Wills is subjected to a different 
mode of Trial, according to the nature of the 
Property intended to be conveyed ; in a Devise 
' of Land, a Judge and a Jury determine on viva 
voce Evidence; in a Bequest of Personalty, the 
Judge of the Ecclesiastical Court, on Deposi- 
tions reduced into writing ; when the Will 
purports to devise Real and bequeath Personal 
Property, there niay be a double Trial, and. 
conflicting determinations, even though the Will 
be duly executed according to the Statute of 
Trauds. 

It may be proper to observe that, in ad- 
ministering Testamentary Law, the Ecclesiastical 
Court exercises a Jurisdiction purely Civil, and 
in name only Ecclesiastical. 

According to the existing Law solemnities 

" The authorily ta decide what is sod what is not a nun's 
la« Will is denied to this Court." 

See also Jones v. Frost, 1 Jacob, 467. There a Bill hod 

been tiled, praying that a pretended Will might be deliiered 

iqi to be cancelled, and a Receiver appointed, till Letters of 

AdniiniBtration granted. Upon bearing the demurrer to the 

Bill, Lord Eldon said: — 

" I agree that though this is an extraordinary Bill, It is 

f liettcr that it should be got rid of in tlic ordinary vay thao 

at wc should rejiise tbe appllcetioo of the ordinary riilei of 

e Court to it. It flceka to give tbe Court jurisdiction to try 

e validity of a Will of Real Estate, as to which it lias no 

t jurisdiictian 1 and to try the validity of a Will of Pcmmal 

£state, as to which also it bas no jurLsdlcti 
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are necessary for the valid disposition by a Will 
of some descriptions of Property, which are not 
required for otliers, 

]ieal Estate. — FreeltoMs. 

As to Beal Estate ; by the fifth section of the 
Statute of Frauds and Perjuries*, "all Devises 
"and Bequests of any Lands or Tenements, 
"devisable eitlier by force of the Statute of 
" Wills, or by this Statute, or by force of the 
** Custom of Kentj or the Custom of any 
" Borough, or any other particular Custom, 
"shall be in writing, and signed by the party 
" so devising the same, or by some other person 
" in his presence, and by his express directions; 
" and shall be attested and subscribed, in the 
" presence of the said Devisor, by three or four 
" credible Witnesses, or else they shall be utterly 
*' void, and of none effect." 

If the validity of a Will devising any species 
of Estate enumerated in that Statute is disputed, 
the mode of proceeding to have that question 
determined depends on circumstances; and 
according to those circumstances, recourse for 
relief must be had to the Courts of Law or 
Equity. The leading facts which give rise to 
e distinctions are, Creation of Trusts by th* 
I and Possession of the Property. 
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It is not necessary to set forth at lenglh^^ 
tlie various proceedings competent to Devisees 
and Helrs-at-law ; a few examples will stlffi*- 
ciently illustrate this branch of the subject. 

The Devisee, if unopposed, may take pos- 
session, contenting himself with the enjoyiHrail 
of the Property until the Heir takes measures 
to oust him. When there are no outstanding 
Terms or other impediment, the Heir may bring 
his Ejectment, and, unless restrained by the 
Court of Chancery, may try his Title in repeated 
Actions. When any such impediment does 
exist, he must resort to the assistance of a Court 
of Equity to remove it. 

A Devisee in possession, when the Will Con- 
tains no trust, and tlie Heir-at-law brings no 
Action, cannot establish the Will against future 
litigation, by having recourse to any Court; Sjt 
no Court will simply declare a Right, when not 
to be followed up by ulterior acts ; but the De- 
visee may file his Bill in Equity for the purpose 
of perpetuating the Evidence, 

A Devisee in possession, where the Will de- 
vises Estates upon Trusts to be executed, may 
file a Bill in Equity against the Heir-at-law, to 
have the Will established and the Trusts per- 
formed. In such proceeding, the attesting Wit- 
nesses are examined in the Court of Equity, 
upon written Depositions; and in all cases, if 
the Heir-at-law d^ire it, an Issue is directed to 
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try ihe valitiily of tlie Will : if, however, the 
Heir at-law does not require an Issue, or if 
after the Trial of an Issue or Issues, the Court 
be sati.s<ied that the Will is well executed, 
though it disclaims the power of determining 
upon the validity of tiie Will, it will declare it 
well proved, and deci-ec that it be established, 
and that the Trusts be carried into execution; 
and will afterwards, if necessary, by Injunction^ 
restrain the Heir from bringing any Action at 
Common Law, for the purpose of disputing it. 

So a Devisee not in possession, where thff 
Will devises Estates upon Trusts to be executed, 
may in like manner file his Bill. 

A Devisee not in possession of the Estates 
devised, and the Will crenting no Trusts, must 
proceed at Law, unless tiiere be outstanding 
Terms or other impediments, when he mnsl 
have recourse to Equity. 

The Devisee bringing an Ejectment without 
having recourse toa Court of Equity, if the Ver- 
dict is against the Will, may bring fresh Actions 
for the purpose of again endeavouring to establish 
its validity, until the litigation has proceeded to 
such an extent of vexation, as to enable the 
parly in possession, whether a Devisee under 
another Will or Heir-at-law, to procure, by the 
institution of a Suit in Equity, a perpetual In- 
junction to restrain him. Such Injunctions are 
seldom applietl for; it may he lViaik\s iK\'fRt.\j\\/ 
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■o ascertain how many Trials may take plaoB 
before such Uligation may be pronounced vez- 
fttioDS. 

An Heir -at law in possession, if there be a 
Will in existence whereby his Title may be 
Areatened, may in some cases resort to a Court 
of Equity for the purpose of extinguishing that 
claim in future, and procuring from that Court 
such a Decree as may relieve him from all dan- 
ger of the Will being hereafter set up. An 
Heir-at-law not in possession must, in most 
cases, proceed at Common Law. 

Thus it appears from the preceding obser- 
vations that there exist no direct means, 
applicable to all cases, of obtaining a final 
determination on the validity of a Will devising 
Heal Instates; that in some cases litigation may 
proceed to a vexatious extent before any remedy 
can be applied; and that the jurisdiction sxer- 
cised by the Court of Chancery is not an 
original jurLsdictioii to determine or cause to be 
determined the validity of a Will, but that its 
functions can only be called into exercise from 
tlie existence of a Trust or some collateral matter 
of which it has cognizance. Whilst tlie va- 
lidity of a Title thus remains undecided, it 
appears obvious that inconvenience must ensue; 
ibr there must be difficulty in disposing of the 
I property by sale, or charging it with incum- 
brances, and those having an interest tliereiu 
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cannot with security settle their affairs for the 
benefit of their family and connexions. 

As to Wills of Real Estate, there is no form 
of proceeding analogous to Probate in common 
form of a Will of Personalty ; nor is it required 
by Law that a Will devising Real Estate only 
should be proved or registered in any Court.* ■ 



With regard to Copyholds, tlie legal Estate 
passing by Surrender, Wills declare the Uses to 
which the Surrender is made : but by an Act 
passed in the 55th year of G. Ill.f every dis- 
position or charge made by Will of such Pro- 
perty, is as valid and effectual, although no Sur- 
render shall have been made to the Use of the 

• There arc certain prcnisiona bj Btatute fiir repstoring 
Wills in the Counties of Middlese. and York, 2 » 3 An. o. 4, 
S An. c. 18. 6 An. c. 35. 8 G. It. c. 6. ns to Yartshirc ; 
7 An. c. SO. and SS G. IL c. 4. as to Middlesex. 

+ 55 Geo. III. E. 192, b. 1. '■ That in all oasts where, by tl^e 
" custom of anj manor io England or Irelmd, any copyhoM 
" tenant of Mich manor may, by his or her last Will aad Tes- 
" tament, dispose of or appoint his or her copyhold tenements, 
" the some hmtng been surrcndL-red to such uses as should be 
" declared by such last Will and Testament, every disposition 
" or cliarge u^ntTe or to be loade by any such last Will and 
" Teatamcnt, by any person w]io sliall die after the paicing of 
" this Act, of any such copyhold tenements, or of any lighi, 

• " thle or interest in or to the same, shall be as yaJid and 
"eflectual to all intents and purposes, although no surrender 
■■ shall liave been made to the use of the last WiU and Testa- 
" ment of such person, as the same would have been if a «ur- 

L** tender had been made to the use of such WllU" 

e2 
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"Will, as the same would have been if such Sue*- 

tender had been made. 

It is settled Law, that the clause which we 

lave extracted from the Statute of Frauds does. 

I fact apply to Copyholds, and that a Will of 

[ Copyhold requires no attestation of Witnesses j 

I and though a Probate does not operate on this 

ilpecies of Property, it has been staled by high 
I iiuthority, tliat any Will entitled to Probate will 
I be sufficient to pass Copyhold Estate.* We 
1 apprehend that the true meaning of this obser- 

I (■-* In Carey e. Askew, 1 Coi, Sii, and 3 Bro. 59, LotiI 
\ KenyoD deuiiled that a lestamentary paper rrat signed by the 

l^lbeWll: and according tn tlie Report ia Cut, he Uius 
T nprtascd himself: " This Will, though not signed by the 
I B*My, yet being recorded by the Spiritual Court, is sufficient 
' 1> pass the copyhold premises." 

In Doe dem. Cook v. Danvers, 7 East, 299, the Coorl of 
King's Bunch adtcrted to the above case, and held a siroilor 
pKper to be a valid teslameotary disposition of copyhold, though 
it was canlended that copyhold would not pass but by a signed 



1 



In Hume c. Rundall, 6 Mad. S38, the Master of the RolU 

Jjetermined that the instmment was a Will sufficient to pasi 

I Mpyhold estate; lliat probate was not conctnsivc evidenee; 

It observed, (hat though the probata might have been received 

evidence in Carey v. Askew, and in Doe dem. Cook p. 

iJanvers, yet that if objected to, further proof might be re. 

lired; aod in the case before him, there being inlant^ he 

Icrred it to the Master to enquire whi^ther tlie two instru~ 

I inents, of probate which had been granted, were testamentary 

Tide also Jervoise if. Duke of Northumberland, 1 Jao. & 
I "Wllker, S7a 
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Vation is, not that the Rules of tlie Ecclesiastical 
Court with respect to the bequest of Personal 
Property govern Copyholds, but, that any Tes- 
tamentary Paper deemed by the Judge or by a 
Jury to constitute the last Will of the deceased, 
•will be sufficient, however informal, to pass 
Copyholds; what is the last Will probably 
being determined on principles simitar to those 
acted upon in the Ecclesiastical Court. 

There may be some exceptions when Copy- • 
hold Estates require to be devised according to 
the Custom of Manors, where, according to such 
Customs, further formalities may be required.*' 

The mode of trying the validity of Wills of 
Copyhold, and the rights of Devisees and Heirs 
by the Custom, is the same as that wliich applies 
to Devises of Freehold Estate. 



Leaseholds, 



ZiEASEHQI.D Estates, aldiougli for certain pur- 
poses to be treated as Personal Property, yet are 
of so peculiar a description, that we think it ex- 
pedient to class them as a separate head, in- 
cluding, in our observations upon them. Estates 
ptar autre vie. 



m 
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' Estates pur autre vie were not devisable uad» 
tjbe Statute of Wills; but by the Statute oi 
iPrauds* they may be devised by Will attested 
by three Witnesses. There is no express prOf 
vision in tbat Statute as to the mode of revat 
Cation ; such an Estate, if iiot so devised^ is 
«)iargeable by the same Statute in ttte tmnds of 
i^ Heir, if it shall come to liim by reason of a 
special occupancy, as assets by descent, as io 
case of Lands in fee-simple ; and in case there 
shall be no special occupant thereof, it shall go 
'4p tlie Executors or Administrators of the partj 
itbatlmd the Estate thereof by virtue of theGratit* 
and shall be assets in tJieir hands. By an Act 
^ssed in the I4th year of Geo. II. f, when there 
is no devisee or occupancy, the Surplus, after 
pnymentof Debts, is distributable as Personalty. 

• S. IS. « And for the amendmenl of the Lav in (he par- 
" ticulars ro1lDn>ing: Be it iiirtber (nacled, by the aultiorit^ 
"" aforesaid, TTiat from henceforih any estatv, jiur auin vie, 
■" abfll bo deTi'sable by a Wilt in vriling, signed by the parly 
" IP devising Ihu ume, or by some other percon in his pre~ 
" Knee and by hia eipress directions, atlealed and subscribed 
" in the presence of the devisor by three or more witnesses; 
** and ir nu nich derise thereof be made, the unie shall be 
** chargeable in Ihe hands of the heir, jfit sfaall come to him 
** by reason of a special occupancy as assets by descent, as in 
" case of lands in fee-simple ; and in case there be no special 
" occupant thereof, it shall go lo (he cieculors or administra. 
•• tors of the party that had the estate thereof by virtue of the 
" grant, and shall be assets in Ibeir bonds." 

t 14 Geo. IL c. ^ 1. 9. This clause, after reciting Ihe 
IStb section oflhcSutute of Frauds, enacU as (bllowsi "That 



An Estate jpmr ax±r€ vie is included ki a de« 
vise of Freehold * ; but notwithstanding the 
directions of the Statute of Frauds, that suck 
Estates shall be devised by Will attested hf 
three Witnesses, it has been heldf, that an Estate 
granted to a nian, his executors, administrators 
mki asugns, for the life of another, does not^siss 
to the Heir-at-law, but that the Executor taktB 
ibe same under the Will for the benefit of the 
fiesidiiary Legatees. 

A, Term sdtendant upon die Inberitanoe oati* 
BOC be demised but by a Will duly attested: afi 
Other Terms may be bequeadied by any WIU 
snficient to pass Personal £state4 '■'" 

Adwwsom* 

ABvewsONSeain only be devised by a WiH/fOI- 
€cuted according to the Statute of Frauds ; but it 
is apprehended that a next Presentation to a 
Jiving will pass under a Will unattested. The 
Maimer of an Adl^wson in fee»simple camiot de^ 

n ' ■ ' ■ ■ ■ ■ ' I III I i i»^wii^ 

** wch estates, pur autre vie, m case th^re be no special ooei»- 
*' paot thereof of which no deylse shall have been made accora- 
** ing to the said Act for prevention of Frauds and Peijurieiy 
** or 8o muofa thereof as shall not have been so devised, Aidl 
" g(0, be applied, and distributed in the same mann^ as the 
•M personal estate of the testator or intestate*** 

♦ Watkins ». Lea, 6 Vesey, 642. 

f Ripley ». V^aterworth, 7 Ves. 425. 

I Whitchurch v. Whitchurch, 2 Peere W. 2d(>. 

F 4 
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ftaade the next Presentation thereto by ftry WB! 
lot Attested by three Witnesses. 

^erty which may be Real or Personal accord- 
ing to circumstances. 
-It is necessary to notice some descriptions 
Interest in Property of an anomalous cha- 
|;^cter. 

"When Land is to be charged with a Legacy 
or Annuity, the same, if attempted to be done by 
Will, can only be effected by a Will duly attested. 
"When the Testator, by Will duly attested, has 
subjected his Estates to Legacies generally, in 
aid of his Personalty, he may give or reduce 
Legacies by an unattested Codicil.* 

When the Testator has charged his Real 
^tate exclusively with a Legacy or Annuity, 

(the same cannot be altered by an unattested 
jOodicil.+ 
I iWhere Land, in aid of the Personal Estate, 
JE chained by Will duly attested, with Legacies 
Ml the Will mentioned, but not with Legacies 
^nerally, additional Legacies given by an un- 
'attested Codicil are not charges on the Real 
jEstatef ; but in that case the Testator, by unat- 



• Uttbetgham u. Vinicnl, 2 Vesej, 

ibero c[ted Cuxe v. Baasett, 3 Vcscy, 

+ Allorncy General v. Ward, 3 Vuh 

) Banner v, Bonner, IS Veaej, 373. 
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test^ Codicil, may modify or altei^ the Legacii 
before given." 

If by Will July attested, Real Estate is di- | 



rected to be f 



to, pay Legal 



though Legacies may be given hy a Codidl I 
unattested, yet the surplus or residue of the pror I 
ceeds of the Estates sold cannot be disposed o 
by sucii latter instrument ■{■ 

Many very nice and subtle distinctions jmse 
with respect to the legal chai'acter of Property, 
where the Testator has by Will directed Real 
Estate to be converted into Personalty, or Per- 
sonal Estate to be laid out in Land. If Devisees* m 
or Legatees die after their interest is vested, bote I 
befoi'e any actual conversion has taken plac%£l 
very difficult questions occur as to whether suql^C^ 
interest would pass by a testamentary instrum 
not duly attested. 

Where Money is by Will duly attest* 
directed to be laid out in Land, and the entitt | 
Interest is given to a person, he may make h 
election, whether he will take it as Money ofiH 
Land.J If the Person so benefited make i 
unattested Will, and tliereby expresses ai 
tion to take it as Money, he can bequeath hiJi; 
Interest by such unattested Will; but if in | 
that Will he does not express his intention t 

• Altorncy General v. Ward, 3 Vescj, 331. 
+ Sheddoii t. Goodrich, S Vcs. 501. 
^{ 3 P. Miliums, Slil i Note (C.) and cases Oins 
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take it as Money, his Interest will nst 
Other cases of a similar nature may occur. * 
It has been matter of discussion, wliether 
Freehold Ertate, purchased as an article ol 
Stock by a Commercial Partnership, on tliA 
death of one Partner, passes as Realty or Pel*- 
Bonalty.* ' 

Personal Property, including Money in the - 
Ponds. I 

Personjl Property, of whatever descri[ik 
tion, may now be bequeathed by any Instrument 
in writing, of which the Ecclesiastical Couit 
decrees Probate. ' 

Persons having Money in the Funds, are en^ 
bled, by certain Statutesf, to devise the samft 
by Will, attested by two Witnesses; hot, froi^ 
a very early period, Funded Property has beeft 
held to pass by any Instrument, of which the 
Ecclesiastical Court would decree Probate ; tbft 
Court compelling the Executor or AdminuK 
trator with the Will annexed to fulfil tha 

• In Cramhay v. Muilc, I Swan. SS], Lard Eldaa -efi, 
" For ordinary purpoaes h Lease is no more tb»a Stock ip 
Trade, and s.4 part of the Stncb may be sold ; nor would it IM 
malcriHl tbnt tliE EsUtc purchased by a Partnerahip was Fre^ 
bold, ir intended oalj aaan article of Slock; though a qucstiMI 
night in that csac arise on Iho ilealh of a Partner, whether it 
vould para ai Real Eatate, or ai Slock, Personal Estate ia en- 
joyment, though Freehold in nature and quality," 
S3 Geo. HI. c.es; SS Geo. HI. c. 14. 
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iBtantioiiB of the Testator as obligatory direo* 

ReguisUes for entitling Paper to Probate. 
All that the Ecclesiastical Court requires fof 
the purpose of granting Probate, as matter of 
absolute necessity, is, that proof should be given 
that the Paper was written in the lifetime of 
the deceased) and contains his tinal wishes as to 
the disposition of Ills Personal Estate after liis 
dMth. Aecording to circumstances, the Paper 
may be complete or incomplete : complete, when 
it is apparent on the face of the Paper that the 
Testator did not mean to do any furtlier act to 
give it validity; as, when the Paper is signed 
and attested ; or signed and not attested, therf 
being no attestation clause ; and, in some casesy 
where there is neither signature nor attestation* 
but when, from the contents and appearance 
of the Paper, there is reason to infer that it is a 
complete act. It is not absolutely necessary 

• Tn Ripley «. Wnlcrwotth, 7 Vesey, ■140. Lord KIdon aj% 
" Under all ilie Acts slock cannot be pven by Will, *icept 
vllh Ivo Wiinencs; jret this Court oft«n eontidera it given 
without Witnesio ; and lor tho purpoK or a EenidiuirT Be> 
queit. Lord Thurloir bu <aid the Executor lak» it us Ex- 
ecutor, but Uken it still under tlie Will : yet il is aipreidy 
aguiut Ih* SUtutoi. requiiing cxprcnly two Witncncs. He 
reauDcd it thus : thai ilic Will was ■ dirMtiaa to the E>> 
ecuUir bow to apply it, thougli it wai not devised by that 
iVitl." See tbis subject fully diKusted in Franklin f. Bulk 
at England, 1 UuKell, 51S, and 9 BamBHill b. C. VQ'^. 
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that the Paper, though unsigned and unattesti 
should be in the handwriting of the Testator; 
though under such circumstances, the Court 
requires the most sutisfactory Evidence that it is 
"his act. 

J Incomplete or imperfect Papers. 

Incomplete Papers, in various forms, receive 
'Probate, as drafts for Wills or Codicils, or in- 
fitructions for the same ; and in some cases papers 
not only in nn incomplete stage, but even im- 
perfect in themselves; but before Papers of this 
description are admitted to Probate, the Court 
uniformly requires to be convinced by Evidence, 
either that the Deceased was prevented by tlie 
immediate intervention of death from complet- 
ing liis intentions in a more regular form, or 
diat, though there might have been time to have 
completed them, the Testator adhered to the 
Paper to the last moment, and then was pre- 
Tented by death from proceeding further, or that 
the Testator considered the Paper as operative 
In its existing state. 

All Wilis of Personal Estate are, as we have 
already observed, tried in the Ecclesiastical 
Court, on Evidence reduced into writing; and 
the Sentence of the Ecclesiastical Court unap- 
pealed from, or the Sentence of the Court of 
Appeal, is final and held to be conclusive in all 
Courts of Law or Eqtiily, in which the original 
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Will as to Personal Estate is not received ai 
Evidence, but the Probate only. A Vei-Jict iq 
a Court of Common Law, deciding upim thef 
validity or invalidity of a Will as to Real Estate,- j 
is not Evidence to determine the qnestionofl 
Probate. = 

Nuncupative fVilis, 
It very seldom happens that Personal Pro- 
perty to any great extent passes under Nuncu--^ i 
paiive Wills ; and we do not deem it requisiUt 
to state the Rules applying to such Wills. 

JVills executed in pursuance of Powers. 
There is still another mode of disposition b* j 
Testamentary Instrument, namely. Wills ex:^ I 
eculed in pursuance of Powers. But we do nai I 
now consider it necessary to enter at length I 
into that subject ; nor shall we offer any pai*^ J 
ticular suggestions for their regulation, beyond ] 
observing tliat it may be worthy consideralioai. 1 
whether such Testamentary Instruments should 1 
not be subjected to the same rules as all Wilk J 
of Keal and Personal Estate. But if l" ' 
should not be done, there are some incon^^ 
veniences resulting from the present system, foij^l 
which we feel it our duty to suggest a remedy, j 

Courts of Equity will sometimes give reli^.l 
to Wives, Children, Creditors and others, whqn; I 
Powers have been imperfectly executed; bo^J 
tliese Courts will not give effect to any pa^E | 
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purporting to be a testamentary dispositii 
Personal Properly, of which Probiite is not 
proiliiced to them. To give Courts of Equity 
an opportunity of affording relief in proper 
eases, we submit that when a person having 
a Power, being in a compelent slate and at- 
tempting to execute it, has been prevented from 
doing so, or has through mistalte executed it 
improperly, the Court of Probate should find 
the Facts specially as they are proved ; and 
upon such finding should pronounce for a 
qualified Probate, agreeably to the facts found. 
Such Probates will enable Conrts of Equity to 
^termine whether, under all the circumstances 
of the case, it is fit for them to relieve the 
parties. 

mils of Seamen. 
The Wills of Seamen and Marines are regu- 
lated by Statute.* We see no reason to propose 
«jiy alteration in this respect. 
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' Prom the extreme importance of the subject, 
we have deemed it our duty to set forth in 
detail tile various descriptions of Property which 
may pass under Testamentary Instruments; the 
formalities requisite to render valid Devises of 
Real Property by the existing Law ; and the 
Rules applicable to Bequests of Personal^'; 
and to the disposition by Will of the 
" • 55 Geo. IIT. c. 60. ''' 
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oiWr species of Property ; and we have a\^ J 
described the different modes of Trial. 

AUerations in the Testaifientary Law suggested* 
We are now about to propose Alterations Mt 
the Testamentary Law so extensive, that ■ 
feel it incumbent on us fully to state the reason^ 
which, after repeated and deliberate consider* 
ation, have finally led us to our conclusion^ 
upon this important head of our Inquiry. 

Same Solemnities for JfiUs disposing qfaUPror 
perty, — 2>i(i/ in same Court. 
The alterations which we humbly suggest 
Your Majesty are, that the same solemnities 
should be required to render valid eveiy Testa- 
mentary disposition, of every description of 
Property, without any distinction; so that the 
same formalities of execution and attestatioa 
shall be necessary, whether the Testamenlary 
Instrument disposes of Real or Personal Estate: 
and tlirther, that, under the limitations herein- j 
after detailed, the validity of Wills disposing o£ J 
Keal and Personal Estate, or either, should hi I 
determined by Trial in one and the sann^ I 
Court, and the Probate made final and coq- 
clusivc evidence of Title to Real and Personal' ' 
Estate. We humbly think tliat by thus i-enw 
dering the Judgment of a competent Court" 
unappeaied from, or the Judgment of a Court 
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of Appeal on the merits, after proper wai 
^iven to all wlio liave an immediate interest, 
final and conclusive Evidence, in all Courts, of 
the rights to Real Estate, additional Security 
will be aiForded to Titles to Real Property, 
and some delay, doubt, litigation and expeiia» 
avoided. '^^H 

By Jury, on Viv& voce Evidence. ^^H 
In order to render these changes practicaUt^ ■ 
we think it necessary, under certain restric- 
tions, to introduce into llie Ecclesiastical Court 
proof by t'iva voce Evidence. Our most care- 
fiil attention has been bestowed on this subject ; 
but we do not conceive it requisite to enter into 
any elaborate comparison of the advantages and 
disadvantages attendant on Evidence by written 
depositions, or delivered Vivd voce. If the 
same Court is to decide on the validity of Wilfe. 
of R«al and Personal Estate, there must be the 
Bame mode of Trial ; and without reference to 
the superiority of the one description of testis 
mony or the other, the decision by a Jury upm: 
Viva voce Evidence, as to the validity of a Will 
of Real Estate, is so firmly established as ibe 
Law of the Land, and so consonant to the feel' 
ingB of the Community, that no one would vai— 
ture to suggest an alteration in that respect. 
From the adoption, therefore, of one Trial foe 
"Wills both of Real and Personal Estate, it. 
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follows that Wills of Personalty must be here* 
aJtei' adjudicated by the same form of Tiial ani^ 
description of Evidence as now apply toDevisefc 
of Real Propei'ty. ■ i 

We propose, that in all cases the validity of 
a. Will shall be tried by Viva voce Evidence and 
a Jury, where any party interested may desire 
it, or tlie Judge, without such application, shall 
think fit to direct it; and that such Trial shall 
take place before the Judge of the Ecclesiastical , 
Court, or if such Judge shall think fit, or th» ' 
parties shall require it, before a Judge of oos! 
of the Courts of Common Lnw; with such 
power of granting new Trials by the Eccle- 
siastical Judge as is now exercised by the latter 
Courts; and tlial the refusal to direct an issue 
widi respect to any Will, or the granting oc 
refusal of a new Trial, may be made a ground 
of Appeal. ijB ^ 

We are further of opmion that it should bial 
lawful for the Judge to direct the Depositions o^ 
any Witness to be taken by Commission, and 
to allow them to be read in evidence at the 
Trial of the Cause; either upon tl>e consent o£ 
both parties, or in case the personal attendancfrt 
of the Witness caimot be procured on accouoU 
of permanent bodily inlirniity, or trom liis bein^ 
out of England and Wales. 

All Applications for new Trials should b«R 
made to the respective Judges by whom the' 
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Issues may have been directed, in the 
manner as sucli Applications are made to Judges 
in Equity. 

It is upon the supposition that our recom- 
mendations of the Abolition of the Jurisdiction 
of all the Inferior Courts, and the introduction 
of Viva voce Evidence into the Provincial 
Courts, are adopted, that we have ventured to 
recommend that the Validity of Wills of Land 
sliould be left to the decision of those Courts. 

It would ill become us to suggest so material 
a change as that of requiring the formal execu- 
tion of Wills of Personal Estate and a Trial by 
Jury, without previously weighing the advan- 
tages which may attend the system of Law at 
present apphcable to Bequests of that descrip- 
tion of Property. There are certainly some 
cases in which the absence of all formality) as to 
the execution of Wills of Personal Estate and 
die granting Probate of incomplete and un- 
finished papere, may be productive of consider- 
able benefit to the family of the Testator and 
those who have claims on his testamentary 
bounty. It not unfrequenlly happens that Tes- 
tators postpone to the last available period the 
making of their Testamentary Dispositions ; 
and then, when the approach of death presses, 
by Instructions or an Instrument which they 
have not time to complete, make a distribution 
of their property in accordance with their then 



1 



GENERAL REPORT. 



existing intentions ; and to this disposition, 1^1 
the existing Law, tlie Ecclesiastical Court is I 
able to give £fFect. Sometimes also an indiij 
vidual in liie enjoyment of health may be sudJ] 
deniy hurried out of the world, while his WilFB 
is actually in a course of completion ; and her^ 
again tlie present system supplies a remedy. 

We admit these advantages, and we are not 
disposed lo undervalue them ; but we deem it 
impossible to devise any code of Testamentary 
Law which shall comprise all the beneficial 
effects of several systems. All that can be ac- 
complished is, after weighing the advantages and 
disadvantages attendant upon opposite regula- 
tions, to select for adoption those which, upon 
the whole, may be deemed most beneficial to 
the community. 

By requiring a formal execution and attesta- 
tion for every Testamentary Disposition, we 
must sacrifice the occasional benefit resulting 
from the latitude which the law at present 
allows. But we will now proceed to state the 
reasons which we tluuk wiU show that, on the 
whole, the advantages to resnlt from the pro- 
posed change will greatly preponderate. 

With regard to the solemnity to be required 
for the due execution of all Testamentary In- 
struments, we take for our guide tlie Statute of 
Frauds, determining to propose as little varia- 

I aon as possible from the system established 

■ g2 
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^^V imder tlmt Statute. It may be that the pi 
^H visions of that celebrated Law, as thej relate to 
^H &e execution and revocation of Wills, are not 
^^ft precisely those which would he recommended, if 
^^Kthe subject were res integra ; but the construc- 
tor tion of that Statute has been setlled, as to 
almost all possible questions, by a series of De- 
cisions now constituting Law ; and consequently 
litigation] as to the legal interpretation of it, 
can- very seldom arise. We are so convinced of 
I'tiie advantages of a settled system, that we 
loever could be induced to hazard an innovation 
Is^on it, save where an alteration became indis- 
kpensahle, from the constant occurrence of serious 
I practical inconvenience. 

I Statute of Frauds applied to all Property, re- 
ducing Number of Jfitriesses to Tivo. 

The only altcrationof the Statute which we 
I propose to recommend, is, that the number of 
I attesting Witnesses be reduced to Two, leaving 
the rest of the system entirely untouched. The 
Statute of Frauds then, with the substitution 
i only of two attesting Witnesses for three, we 
I humbly advise should constitute the Law as to 
I all Testamentary Instruments, whether disposing 
I of Real and Personal Estate, or either. * By 

In Beaudiamp v. Lord Hardwicte, 5 Ves. 283, the Lord 

V Caaneellor says, " It is really xery unfortunalo that there !i no 

■ iranity necessary for Wills of Personal Estate. The idea 
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reducing the number of Witnesses, the difficulty 
of providing the proper numlier in cases of 
emergency will be diminished, and yet sufficient 
security will be attained. 

Reasons for the Alterations. 
Some of the reasons which have induced n«' 
to propose to subject Wilis disposing of Copy-i', 
hold. Leasehold, and every description of Per' 
sonal Property to the same formalities as attend^ 
devises of Real Estate, and to the same mode 
of Trial, are now submitted to Your Majesty's 
consideration. 

1 . Attestation of Witnesses in other Cases. 

First. As to the expediency of requiri 

attestation by Witnesses, the Statute of Frauds J 

has adopted the mode prescribed by the Civil J 

Law, as laid down by the Code in the Novels.*)] 



that olvays struck me as tbv wisest is to make eiactly the s 
prntiaians neceusr; for Personal Estate as Tor Real ; anil th«l^ 
all the eonstraction! that have been made upon the Statute 
Frauds would apply to it." 

• Allen V. Hill. Gilbert's Reports, 261 . ■' Tho third n 
lemnitjr provided by (he Statute of Fmud^ 
Ilie lubscription of three WitueBses, in the presence of tha 
Testator; sad here the Statute pursues the method of the 
Civil Imw in Tettamenlii lolemnibuii not as laid down in Jus- 
tinian's Institutions, but aa retbruied by the Code in the Novels. 
Tliu Civil La* required, tliat the Witnesses should sign the 
Will, and lliat in the presence of the TesMuii. "^W & " 
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Most persons whose attention has been caDed 
to the subject, have thought that some Wit- 
nesses were necessary, to prevent frauds upon 
the relations of those who die possessed of 
property. 

When Deeds and Powers of Attorney are 
executed, although the law does not require 
that the execution of such instruments should 
be attested, yet we know, from the Law books 
&nd from old deeds, that from a very early 
period it has been the practice to have attesting 
"Witnesses to all Deeds'; and the Courts of Law 
wisely consider that the testimony of a Witness 
who saw an Instrument executed, is so much 
more satisfactory than that of many M'itnesses 
who depose to their belief in the handwriting of 
the person whose Instrument it purports to be, 
that, if there be a subscribing Witness, that 
"Witness must be called, if living and able to be 
examined ; and no evidence is admissible to 
prove the handwriting. 

Tlie Bank of England, and other Public 
Companies, in cases of Transfer, of however 
small an amount, by persons acting under 
Powers of Attorney, require the execution of 
the Powers to be attested by two Witnesses. 



[hat the Will may appear to be eomplele and not i 

tlon onlf ; lor by taking the names nf tlie Witnesses 

paper, the Tialalor hta sbowa Clut lie tins vompli'ted liis 
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If the experience of mankind shows that tliis 
caution is necessary, as to Instruments executed 
by persons in perfect health, and which often 
affect inconsiderable parts of their Properly, 
liow much more is it required to be observed in 
cases, where persons sinking under age or 
bodily infirmities, with which tlie mind often 
sympathises, or where persons who are often in 
a state of great agitation, or liable to fraud or 
imposition, are doing acts, by which all they 
have in the world mpy be given away, fi^om 
those to whom it would pass according to the 
operation of law. 

Many High Authorities have expressed 
strong opinions that Testamentary Instruments 
disposing of Personal Estate should be subjected 
by Legislative enactment to some formalities.* 
These sentiments have been declared, in conse- 
quence of the difficulty experienced by eminent 
Judges in affixing a legal and rational construc- 
tion on the confused Testamentary Papers 
which had received the Probate of the Eccle- 
siastical Court; but from which Papers the 
Probate could not be withheld, without a viola- 
tion of the established Rules of Testamentary 
Law. 

• Cnic II. Bnssett, 3 Vesey, 1 BO. Matthews v. Warner, 
4 Vh. 208. Beauehamp v. Earl of Ilardwicke. S Vta. 280. 
So Lord Eldon in Shcddon t. Goodiich, 8 Vesej, 49T. 



ECCLESIASTICAL COMMISSIOS. 



L 



B. Increase in Value of Property not regitirit^ 

be decised according to Statute of Frauds. 

Secondly. If such formalities are deemed ne- 
cessary for the protection of devises of Freehold 
Estate, we cannot discover any sound reason why 
a similar protection is not expedient for the be- 
quests of Property of other descriptions. Copy- 
hold Estate, from improvements and buildings, 
often constitutes property of very great value ; 
and since the passing of the Statute of Frauds, 
Persona] Property has increased to an extent 
which it would be difficult to estimate. Heirs 
by the Custom of Manors, and the next of Kin 
of owners of Personal Properly, require as 
much protection against forged Wills, arid 
Wills made by incompetent persons, as the 
Heirs of die proprietors of Freehold Estates. 

Courts of Equity are so anxious to have all 
the proof that can be obtained, Iwth as to the 
fact of the execution of Wills, and the state of 
mind of parties at the time of their execution, 
that they require that in their own Courts all 
the Witnesses should be examined ; and also, 
that they should be called upon the Trial of any 
Issue Devisavit vel rum which tliey may direct. 

I. Formal Execution ituiy conduce to greater 
Care. 

Thirdly. We think that the necessity of a 
formal execution will conduce to more 
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deliberation in the making of Wills, and will in 
some degree diminisli that disposition to post- 
ponement, which is often attended with serious 
consequences to families, from hasty and ill-, i 
considered Testamentary Instruments.* I 
true that the proposed regulation may some-r ' 
times produce an Intestacy, where by the pre^.l 
sent Law a complete or partial disposition. 1 
might be upheld : but the distribution of th%tl 
Personal Estate under tlie Statute, in case oEr F 
intestacy, is a just and fair distribution amongst) I 
those who, according to ordinary circumstance^^, \ 
have the strongest claim to participate in thml 
Property of the deceased ; and no Law can actfif 
commodate itself to all special cases, Against^B 
the Law there can be no just cause for coraffM 
plaint, when the inconvenience, if any, arise?|« 
from the Owner of the property neglecting (o " 
exercise the power of making his Will, a powei;(|1 
which the Law fetters with no restriction, save^( I 
the observance of reasonable solemnities requi-i., 
site to preserve from infringement the exerciscja 
of the right itself. 

• In Crnwlbrf i', Coults, 2 Bligb, 660, Lord Hofalyn, C. , 
eiprcsaed his LWiimtncktiDn o( the Scotch La» ot Dmth-bed, 
oil the ground of its preventing tlie iniscbieft arising from dis- 
poiitioiis of property made by a person when near his death. 
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4f. Litigation as to imperfect Papers must ceaJt.' 
Fourthly, By tlie proposed alteration, all 
Litigation as to the validity of imperfect Papers 
will be entirely at an end. We do not hold out 
tills consequence as a great benefit, for suits of 
that description are very seldom long or ex- 
pensive, and in the present state of the Law 
scarcely ever unoecessarily prosecuted; hut to 
abolish altogetlier any one source of Litigation 
may be mentioned as an incidental advantage. 

5. Conjlictifuj Decisions prevented. 
Fifthly. As the validity of nil Wills will be 
determined by the same Tribunal, all possibili^ 
of conflicting Decisions will cease ; and the 
expense of double Trials to ascertain the ra^ 
lidity of the Will, as to Devises of Freehold or 
Copyhold, and as to Bequests of Pei-sonal Pro- 
perty, will be entirely saved.' it is right, how- 

* In Jtontgomery i. Clark »nd others, S Atl. 378, Lord 
HardwiekeHiy); — 

" I have often thought it s Tcrj great abBurdity, [hst a Will, 
which consists both of Real and Peraanal Estate, QolwithstaBid. 
ing it hea be«n set aside at Law fur the inHuiitjr of the Testator, 
iliall stilt be litigated, upon paper depositions only, in the Ec< 
detinstieal Court, bcoause tliey have a jurisdietion on ■ccount 
or the Personal Estate disposed afby it. 

" 1 wisli gentlemen of abilities would take tbia inconTeBienoe 
and absurdity into their consideration, and find out a prqwr 
rcmcd; by the assistance of the Legislature. 

" But as the law stands at present, it is not in tlie power of 
this Court to interpose, lO as to stop the proceedings io the 
Ecdesiaslical Court." 
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ever, to state, that with respect to conflicting 
Decisions between a Jury and tlie Ecclesiastical 
Court, the iiiconvenietice has been rather 
theory than practice; for, during llie last 
quaiter of a century, we are aware of but one 
single instance in which a Jury has found a 
Verdict in opposition to the Decree of the 
Prerogative Court of Canterbury. Indeed, 
with respect to other Ecclesiastical Courts, the 
occurrence is also very rare. On the grouiHl 
of Expense, however, as we shall hereafter have 
occasion to state more in detail, a very consider- 
able saving wUl be effected, by making the pro- 
bate, under limitations, conclusive Evidence of 
the Tide to Freehold Estates. Nor will the 
saving of expense be tlie only benefit : we hope 
to show that great Security will be attained, and 
Uncertainty diminished. When the same solem- 
nities are required for all Wills, the questiom 
upon which the validity of a Will will depend, 
must be the same, whether the Will relates to 
fiea/ or to PersoKtt/ Property, or to both, namely} 
Whether the Instrument purporting to be a 
Will be duly exectitetl by the Testator; whether 
at the time of its execution, the Testator was of 
sound mind, so as to be competent to make a 
Will; whether he was at liberty to dispose of 
his property as he pleased, or was influenced by 
any fraudulent representations or practices, or 
by coercion or intimidation. The Jud^mcaifi 
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of the Prerogative Court in Testamentary Caused 
have generally been satisfactory to the Public; 
many Decisions of great importance have been 
acquiesced in by the parties; and of those ap- 
pealed &om, very few have been reversed. 

6. Other sources of litigation probably diminished. 
Sixthly. The granting Probate of unfinished 
Papers necessarily leads to tlie institution of 
Suits in the Courts of Equity. Difficulties of 
(instruction often require the Decree of a Court 
of Equity, to exonerate an Executor or Trustee, 
even when a Will, after being prepared with 
Professional assistance, is formally executed: 
but the piobability of the occurrence of such 
difficulty is greatly augmented, v/hen the Papers 
of which Probate is granted are unfinished and 
incomplete ; and especially when, as is some- 
times the case, an unfinished Paper is proved 
together with a regularly executed Will: also 
when a Paper purporting to devise Real Estate, 
and to beqaeath Personal Property, is not 
executed according to tlie Statute of Frauds, 
and fs consequently inoperative as to the Real 
Estate, but valid as a disposition of the Personal 
Property : here, the Paper being complete, 
though not attested according to the Statute of 
Frauds, must receive Probate. In such cases, 
the effect of the Paper, thus partially operating 
on one species of Properly only, may be a com- 
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plete defeasance of tlie intention of tlie Testator ; 
as, where Real Estate belonging to llie Testator 
is purported to be devised to a younger son, 
and the Personalty given to tlie eldest, the effect 
of which would be to leave the younger brother 
without any provision whatever under his fa- 
ther's Will. This, we apprehend, must be the 
case when the Will, so not duly executed ac- 
cording to the Statute, does not contain an 
express condition that the Legatee not complying 
with its directions shall forfeit all benefit under 
it. Where there is such an express condition, 
we conceive the Heir may be put to his elec- 
tion ; but even this may be an inadequate 
remedy : the doctrine of Election has been 
described by very high authorities as involving 
distinctions not easily reconcilable with sound 
principles.* Many other analogous cases may.^j 

The Property left by Testators is sometii 
thrown into confusion by the existence of ( 
ferent rules as to the Revocation of Wills d 
posing of Real and Personal Estate. The \ 
as to Personalty may be revoked and dis{ 
of by a new Instrument; yet the original ' 
contrary to the intention of the Testator, rem 
valid as to Land, and primary and i 
charges on that Land, intended to be revokediri 

•&* Sir WiUiam Grant, in 
and Laid KetiyoD, M. It. in 
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remain in force. Similar consequences 
arise from tlie diversity of the Rules as to 
Republication. 

Numerous questions have heretofore beeu 
agitated, as to what Charges under Testa- 
mentary Instruments shall be effectual against 
Land. It is settled that if a Testator, by WiU 
duly attested, charges his Real Estate generally 
with Legacies, and gives, by a subsequent Testa- 
mentary Paper not executed accoi'dlng to the 
Statute, pecunimy Legacies, these latter L^a- 
cies will be a charge on the Land ; but there 
are other cases where the intention to charge 
tlie Land is equally apparent, yet) from tlie 
wordiiifj of the Instrument, the object is not 
attained. 

A Testamentary Paper unattested, dispodng 
of Real Estate, in existence prior to the diie 
execution according to the Statute of a Will of 
Real Estate, if referred to by that Will, may, 
though unattested, be considered as a part of 
the Will ; but no subsequent Paper can be so 
embodied, unless duly executed, even though 
the intention to write such Paper be declai-ed in 
the Will itself.* 

Ualwrgham V. Vincent, per Mr. Justice Wilson. SVes. iw 
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7 . Litentions of Testators less likely to be defeated. 

The requisites of the Law beingj different for 
the valid disposition by Wilis, of Property in- 
tended to pass by them, according as that 
property is Real or Pereonal, mistakes must' 
frequently arise, either wholly or partially de- 
feating the Intentiona of Testators. A man, 
who knows that Personal Property to any 
iimount may be bequeathed by Will without ; 
tlie attestation of any Witness, will readily 
think that a trifling interest in Lands may be ' 
given in tlie same manner. So one, who has 
heard of Wills of Copyholds not requiring a' 
Witness, will probably imagine that all cus- 
tomary Freeholds may be given by an unat-' 
tested Will ; and where the legal character of | 
the property is doubtful, misapprehension is 
still more likely to prevail.* 

Extensive Litigation necessarily arises from 
this state of the Law ; and in some instances, 
not merely are tlie Testator's intentions dia- \ 
appointed, but his property is distributed in 
mode unjust and inequitable to his family and ' 
connexions.f Tlie establishment of one uniform 

* Hussef B. Grills, Ambler, 299. 

j- In SheddoD u. Coodrich. 8 Vesey 501, Lard Eldoa says, 
" Observing, upon tlie Codicil, Die manner in whivh the Tea- 
titor meant to di»piKi: of both his real and personal EsUCe 
(unong his Children, I um convinced I um bound by Law lo 
disappoint every iiiteiitioti be liad." 
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ayslem of Testamentary Law as to ihe execur 
tioii, revocation and republication of Wills, 
governing the disposition of Property of every 
kind, will, we are induced to hope, remove some 
of the causes which now give rise to Suits re- 
specting these matters, and render the occur- 
rence of inequitable distrtbuiions of property 
less frequent. 

Ruksfor giving Notice to Parties interested. 

Assuming the adoption of our recommenda- 
tions that all Wills should be executed with the 
same solemnities, their Validity adjudicated by 
the same Tribunal and the same mode of Trial, 
and that Probate should be conclusive Evidence 
of Title where the Will has been solemnly 
proved, it becomes necessary carefully to con> 
sider what regulations should be established fi>r 
the purpose of giving due notice to all who m^ 
have an immediate interest in the property. 

The Rules established by the Prerogative 
Court, for the purpose of giving due Notice to 
all Parties having an interest, have already been 
adverted to ; hut the subject is become of so 
much importance, that we diink it deserves 
further consideration. 

Tlie principles are common both to Testacy 
and Intestacy ; the same objects in the adminis- 
tration of Justice are sought to be attained in 
both cases, and similar though not the same 
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dangers are to be avoided. In Testacy, the 
object is to put the Devisees and Legatees in 
possession of the Property which the Testator 
intended them to possess, with as much expe- 
dition and as little expense as possible; and to 
confer a. valid Title to administer the Property 
on those who have a legal right to it. The 
danger to be avoided is that of granting Probate 
to a Testamentary Paper not entitled to it, 
either on account of informahty, or because the 
Testator was not of sound mind, or was imposed 
on, or because the Will itself is a forgeiy. 

It is obvious that the caution, to be adopted 
against these dangers, must bear a proportiott 
to tlie ordinary chances of illegality, fraud, or 
imposition ; and the checks thereon must not be 
so strict or numerous as to occasion, in the great 
majority of cases, unnecessary delay or expense; 
even security against fraud or injustice may be 
purchased at too large a price ; the security to' 
be provided must be that which on the whole is 
most for the general advantage. ', 

We think it will be found that the Rule%' 
already in force in the Prerogative Court, hav* 
been well adapted to accomplish these ends. 

if a Will be on the face of it a complete and 
finished Instrument, Probate is, on the Oath of 
the Executor, at once granted in common form. 
Probate, in substance, is the registration of the 
original Will in the Registry, and granting a 
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Copy thereof on parchment to the person or 
persons entitled to administer the Property, 
authenticated by the Seal of the Court. This 
copy is called the Probate, and taken in all 
Courts, with respect to Personal Estate, as the 
sole Evidence of Title. For Probate so granted 
in common form, the only security is the oath 
of the Executor; and experience has proved 
that for the immense majority of eases it is 
amply sufficient, A very little consideration 
will show that it would be absolutely impossible 
to establish any d priori guards or cantions, 
which would not, from the delay and expense, 
occasion an infinitely greater loss to the Public, 
than may sometimes arise from what is called 
snatching Probate of a paper, afterwards found 
not entitled thereto. Any notice lo Heirs-at- 
Ittw, next of Kin, prior Devisees, or Legatees, 
would be found utterly incompatible with that 
expedition and economy, which are the most 
essential ingredients in the administration of 
every-day justice. Again, as Probate in com- 
mon form may be revoked at any timcj for we 
are not aware of any limitation either by Statute 
or Common Law, though it might be desirable 
perhaps to fix some period, any one interested 
in causing such Probate to be revoked may 
come in, require the Probate to be brought into 
Court, and institute Proceedings to obtain its 
revocation. 
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When the Paper on the face of it contains 
any Imperfection, tlie Court ilself is the guardian 
of the rights of aljsent parties, and will not suffer 
them to be prejudiced, even by a Probate in 
common form, without notice. 

In pursuing this subject, it will be borne iQ 
mind, tliat Probate in common form is a revo- 
cable Tide ; it may he revoked, if not duly 
granted : but to obtain a permanent Title, not 
hereafter to be questioned, save perhaps in soms 
very exCraoixlinary cases, may be, as to every 
species of Property, most desirable. To shut 
out claims which may be just and legal, is obvi- 
ously very different from merely conferring a 
prima facie Title. Justice seems to require that 
all persons so to be excluded, should have notice, 
that tbey may assert their rights, if disposed to 
do so. On the other hand, justice to a par^ 
seeking lo render his Title unquestionable, can* 
not sanction an indefinite delay on the part of 
tliose who have an adverse interest, and the 
advantage of the Public requires that rights 
should be settled. Indeed this is more appa- 
rent, when it is recollected that, by the lapse of 
time, and the death of Witnesses, the adminis- 
tration of Justice becomes more difficult and 
uncertain. 

To enable, therefore, a Party to obtain » 

Probate not liable hereafter to be questioned tha 

proceeding to prove in solemn form by Wib- 

11 2 
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nesses has long been established. To render a 
Decree pronounced in this form binding it is 
requiiiiite, as has already been stated, that all 
persons having an adverse interest should be 
cited. To conclude them from disputing the 
vaiidity of the Proljate hereafter, personal notice 
is necessary. We are very decidedly of opinion 
that this practice is foumled on sound princi- 
ples, has been productive of great benefit, and 
may, under modifications, be advantageously 
extended to other species of Property, if here- 
after such should be included as passing under 
a Probate. Some difficulties may, from pecu- 
liar circumstances, occur in carrying diese rules 
into execution, as in the case of Femes covert. 
Lunatics, Minors, and persons abroad ; but these 
difficulties are common to all Courts, and in 
arranging a new system provision must be made 
for them. There is another class of persons 
who perhaps may also require attention, namely, 
those who might have an adverse interest as 
Legatees ; and where no fraud is imputed, and 
the Executors of the Paper under which they 
claim appear, it deserves serious consideration 
whether their claim should not, by some legisla- 
lalive enactment, be put finally at i-est, 

That a Probate so obtained in solemn form 
should be final and conclusive, we think, as a 
general principle, ought to be sustained; 
although we admit that tliere should be certain 
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exceptions, under very peculiar circumstances I 
agninst which no caution can provide, such as 1 
the discovery of a new Will, or proof of fraudu- 
lent collusion. 

We are disposed, therefore, to adhere to the] 
present practice of the Ecclesiastical Courts, in' 1 
cases where Probates are taken out to enable- I 
Executors to take cliarge of the property of Tes- | 
tators, and to try such Actions as may be neces- J 
sary to secure any part of it ; and we propose to j 
model the same practice so as to enable Devisees I 
to possess themselves, and take care of Real Pro- 
perqr. 

Before finally quitting this branch of our in- 
quiry, we must offer a few remarks as to Intes- 
tacy. 

Administration . 

With respect to the issuing oiGrants of Ad- 
ministration, the principles which govern the 
issuing of Probate generally apply. 



Preliminaries requisite before it is g 
The safeguards provided by the Law are, that 
the grant shall not issue till fourteen days after 
the death of the Intestate ; and that the next 
of Kin claiming the Grant shall make oath that 
the deceased died intestate, and that he is one 
of his next of kin. 

We are of opinion that any gpnetal ■cwV'a., 
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interposing greater delay, or requiring notice- 
would, on the whole, be productive of more evil 
tlian benefit, by occasioning considerable loss 
and inconvenience to the very numerous class 
of persons entitled to such Grants ; and there 
is perhaps less reason for raising any addi- 
tional obstacles to the passing of such Grants, as 
the issuing of the Grant does not in any degree 
deprive the other or real next of Kin of their 
right to resort to a Court of Equity to obtain 
distribution. If it were necessary to introdace 
any check, we think that the cases in which such 
checks would be most required, and occasion 
least inconvenience, are those where tlie Intestate 
has been dead for a considerable number of 
years and no Administration taken, or where 
the individual seeking the Administration claims 
as a distant next of Kin. The Judge of the 
Prerogative Court has already introduced some 
regulations for the prevention of this abuse. 

When the question of Probate has been 
finally decided, or Grant of Administration 
made, the next step is the Administration of 
the Property. 

Suits for Legacies. 
The Commission under which we act directs 
us to inquire whether any part of the existing 
Jurisdiction ought to be altered ; and in obe- 
dience thereto our attention has been addressed 




GENEKAL REPORT, 

to the consideration of Suits for Legacies, and 
for enforcing the Distribution of Intestataf 
Effects. 

The Ecclesiastical Courts have, from the ear- 
liest period, exercised a Jurisdiction in these 
matters ; but recently that Jurisdiction has been 
but little resorted to. All the Courts of Equity 
possess a concurrent Jurisdiction ; and by de- 
grees the cognizance of these questions has 
devolved almost entirely upon these Tribunals ; 
yet, in the words of the present Master of the 
Rolls, A Court of Equity " has no original 
" jurisdiction in Testamentary matters; it acts 
*' with respect to them only upon the ground 
" of administering a Trust, and is bound to 
" adopt, in questions of Legacy, the principleB 
" and rules of the Ecclesiastical Court.* " 

With respect to Suits for Legacies, the prin- 
cipal reasons for this desertion of the Ecclesias- 
tica! Jurisdiction appear to be, that these Courts 
are not at liberty to dispose of any question 
which is connected with a Trust ; or where the 
Legacy or Annuity arises from or is secured 
upon Land ; nor have they adequate authorily 
lo marshal Assets. 

Distribution of Intestates' Effects. 

Some diihculties, though of a less formidable 

description, arise as to the effectual distribution 
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of Intestates' Estates. Practically speaking, 
save in a few instances, the actual exercise of the 
Ecclesiastical Jurisdiction is confined to enforcing 
the exhibition of an Inventory and Account; 
and this for the purpose of enabling the Parties 
to prosecute their rights before another Tribunal. 
Even in this narrow department, this advantage 
is diminished by some obstacles as to the inves- 
tigation of Accounts * ; especially at the suit of 
Creditors. 

The Prerogative Court of Canterbury has a 
sufficient establishment of able and competent 
Officers, to fulfil all the necessary duties attend- 
ing upon Suits of this description ; and it ap- 
pears to us tlmt this branch of the Jurisdiction^ 
at present almost useless for the reasons we have 
already stated, might be remodelled and ampli- 
fied, so as to be of considerable advantage to 
the Public. 

The forms of practice in the Ecclesiastical 
Courts have a strong affinity' to tliose in use in 
the Courts of Equity ; and we are not aware 
that, in any respect, the general rules of Evi- 
dence or principles of Law established in other 
Courts are disregarded in these Tribunals. 

We see no reason to think that the Concur- 
rent Jurisdiction at present enjoyed by the Pro- 
vincial Courts might not be rendered efficient 

« Teirord V MarisoD, 2 Ad. Rep. 321. 
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for these purposes ; and if so, as ihe Jurisdiction 
would not be privative and would also be sub- 
ject to a Court of Appeal, some part of tfiis 
business might beneficially be disposed of in 
those Courts. 

Sureties. 

Connected with this branch of the subject, is 
the taking of Sureties, for the due Administration 
of Intestates' Effects, and also when Adminis- 
tration with the Will annexed is granted. 

Two things are essential to the security and 
due distribution of the property ; namely, that 
the Sureties should be respcmsible, and that an 
easy mode should exist of enforcing the penalty 
of the Bond. 

Some delays, difficulties and inconveniences 
arise from requiring two Sureties to justify 
to the amount of the property to be admi- 
nisteretl : and we therefore propose that the 
Judge should have full autliority, in all cases, 
to moderate the amount for which the Bonds 
shall be given ; and also, instead of taking two 
Sureties only, to allow the party to give security 
for the amount required, by several Sureties, 
two being bound for eacli portion of the sum. 

By the Statute passed in the reign of 
Charles 11.* the Judge, upon granting Admi- 

Smu Si! Charles II, c. 10. 
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nistration, is required to take good and sufficient 
security. It is impossible to carry this provision 
of the law into complete effect, without com- 
pelling the Sureties to justify. At present this 
is not done in ordinary cases ; but according to 
the practice of the Court, justifying Security is 
required where one of the next of kin, or of the 
parties entitled in distribution, apply for it, or 
where there has been a citation or decree with- 
out personal service. The Judge also may 
direct the Sureties to justify, where he thinks 
that the circumstances of the case render it 
expedient. 

To obviate inconvenience, we think some 
modification may be introduced. The amount 
for which the Sureties are to justify may be 
limited to the amount of the debts of the In- 
testate in cases where the party taking the admi- 
nistration is solely entitled to the property, or 
where all other persons entitled in distribution 
may consent to wave such justification. Where 
some may consent and others either decline, or 
be legally Incapable of consenting, then the sum 
for which Sureties should justify might be limited 
to the amount of the shares of the individuals 
so dissenting or incapable of assenting, and the 
amount of debts due, 

The next point for consideration is the due 
enforcement of the Security, when the conditions 
of the Bond have been brokenp 
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The Ecclesiastical Court has no jurisdiction, 
in any case, to enforce payment of the penalty 
by the exercise of its own authority- 
According to the present practice, applica- 
tion must be made to the Ecclesiastical Judge 
for permission that, upon an Action being 
brought at Common Law for a breach of the 
Bond, the Bond shall be attended with, for the 
purpose of being produced as evidence on the 
trial: and in this preliminary proceeding, tbe 
Sureties are allowed to state any circumstances 
they may deem material, to induce the Court 
not to grant the prayer of the party proceeding 
against them. Sometimes the Court was called 
upon to pronounce the Bond forfeited ; but in 
substance tliis amounted to no more than a 
direction that tlie Bond should be attended 
with ; for the Courts of Common Law alone 
could enforce payment of tlie Bond. 

Considerable diiBculty, however, exists with 
respect to the effectual administration of Justice 
in these cases. When tlie breach of the Bond 
consists in the non- exhibition of the Inventory 
and Account, there is no unnecessarj" impedi- 
ment. But this is not the most important con- 
dition of the Bond, tliough one of great utility; 
and it is a condition which may be easily 
pUed with, without effectual justice being done j 
it being apparent, that the production of 
Statement of tlie Property, and an Account of 
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the Payment of Debts, does not necessarily 
lead to a distribution amongst the next of Kin 
of the Residue of the Intestate's Effects, 

The most essential provision is, the due ad- 
ministration of the property ; btit when the 
Bond is given undei' the Statute of Charles the 
Second, it is now settled by a recent decision of 
the Court of King's Bench, that the failure 
duly to administer the property is not a breach 
of the Bond, unless the Judge of the Eccle- 
siastical Court shall first have allowed the Ac- 
count, and by his Decree have directed payment 
to be made to the persons entitled, according to 
the Act,* 

It is, therefore, obvious that before the Bond 
against Sureties can be enforced for a breach of 
this description, the Judge must examine the 
wbole administration of the property; must 
ascertain the clear amount of the residue after 
payment of the debts and expenses ; and have a 
legal c&ngtat of the persons entitled in distri- 
bution. To do this effectually, there must be B 
power of examining the legality and justice of 
tlie alleged debts and expenses ; and doubts may 
be entertained whether the Ecclesiastical Court 
is vested with sufficient authority for tliis pur- 
pose. The Prerogative Court possesses means 
quite adequate to this investigation; but the 

• Arc!ibislio|i of Canterbury v. Tappen, 8 Bsrn. & C. 151. 
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mode of proceeding, in addition to the doubt of 
the extent of the power, is at present dilatory 
and difficult, principally in consequence of the 
apprehension that tJie Jurisdiction may be ex- 
ceeded, or some want of form occur, fatal to I 
proceedings elsewhere. 

It is evident tliat, if it be fitting that these 
Bonds should be taken at all, due facility should 
be aflbrded for enforcing them when the condi- 
tions have been violated. In our judgment the 
provisions of the Statute of Charles the Second 
requiring these Bonds, are wise and salutary; 
and we recommend that tlie Ecclesiastical Courts 
be furnished with more extensive powers than 
they now possess, and that the present course of 
proceeding be nltereil, so as to provide a conve- 
nient mode of enforcing these Bonds in proper 
cases, 

The preceding observations apply to other 
Bonds taken by the Ecclesiastical Court. 

^^K General Begistryfor Wills. 

^HHThe propriety of establishing a General Re- 
' '^^Stry, Jot all Wills and Administrations, has 
not escaped our attention. We are aware of \ 
the convenience and advantages of having one 
place of perfect security and easy access in the 
Metropolis, where may be found all Testamen- 
tary Instruments sanctioned by Probate, and 
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where the utmost facility may be afforded 
inspection, and obtaining Copies at a reasonable 
expense. 

Such a Registry would undoubtedly afford a 
more perfect security, and save mucli trouble in 
the searches now necessary to be made for Wills 
in divers places ; and would in many instances 
diminish the expense attendant on such searches. 
One universal Registry for ^^'ills cannot, how- 
ever, be established without an entile abolition 
of tlie Provincial Court of York, and com- 
pelling that Court to transmit the Originals, 
keeping Copies only. 

We are of opinion that the Diocesan Courts 
(whose Testamentary Jurisdiction is now pro- 
posed to be taken away) should be directed to 
transmit all tlie original Wills in their possession 
to the Provincial Registries. 

It would be extremely desirable that, in 
taking Probate or Administration, some pro- 
ceeding should he adopted to obtain evidence of 
the death of the Testator or Intestate, which 
might supersede the necessity in the generality 
of cases of afterwards proving that fact in otlier 
Courts, By tlie existing regulations, the Affi- 
davit must state tlie time of the death of the 
Testator; we propose that the place of his 
death, and burial, if the latter has ah-eady taken 
place, should also be inserted : cases will rarely 



occur in which diis cannot be done with facility, 
and when the Affidavit is deficient in these re- 
spects, the Executor or Administrator should 
swte the circumstances which render him unable 
to comply with this regulation. 

On many occasions, much expense is in- 
curred in obtuininff formal proof of the death of 
the Testator or Intestate ; to obviate this, we 
propose that the Affidavit so fded, shall, in all 
Giurts, be deemed prima fade Evidence, and 
sufficient proof, if not rebutted, of the death of ' 
such Testator or Intestate. 

^H Prerogative RegiMry. 

, Should it be thought propr to carry into 
execution the Suggestions contained in this 
Report, Measures must be adopted to render 
the Prerogative Register Office more convenient 
for the purpose. Indeed we are of opinion, 
that, even in the existing stale of arrangements, 
it deserves very serious consideration, whether 
the Prerogative Registry, now the depository of 
the most important Title Deeds, both as to 
Real and Personal Property, ought not to be- ' 
long to the Government, instead of being as at 
present the property on Lease only, of the 
Registrars of the Prerogative Court of Canter- 
bury, who hold their Offices for life. 

This subject was under the consideration of I 
His Majesty's Government in the year 1829; 
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and we liave perused a Correspondence betw» 
tile Lords of the Treasury and Sir John Nicboll, 
and the Principal Registrars. From that cor- 
.respondence it appeai-s that there exists a great 
.necessity for enlarging the Registry, and makiug 
various alterations for the purpose of securing 
tlie very valuable papers therein contained ; and 
that it is the opinion of the Registrars that such 
improvements cannot be carried into execution 
by their own unassisted efforts ; but at tlie same 
lime tliey express their willingness to accede to 
any equitable arrangement which His Majesty's 
Government might deem it fit to adopt for effect- 
ing these purposes. More particularly they 
observe, tliat they should be ready and willing 
to give up all their interest in the existing 
Registry, upon such terms as may appear just 
and fair; and to pay a proper rent for any 
buildings which His Majesty's Govenunent 
;night think right to purchase or erect for 
such purpose. 

For the details contained in this Correspon- 
dence we refer to the Letters themselves.* 

Matrimonial Suits and Suits Jbr Nullity. 

There is no department of Ecclesiastical 
Jurisprudence of more vital consequence to the 

• Time Letters arc referred to, u ccmltuaed in aa Appu^ 
dix to the Report. 
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coimnuniiy, than Suits which regard the Mar- 
riage state. Tliey are of various descriptions. 

First, Suits for the Restitution of Conjugal 
Riglits. In this suit the marriage is pleaded 
by the party proceeding, and it is further alleged 
that the party proceeded against has withdrawn 
from cohabitation, and tlie prayer is that the 
defendant, whether husband or wife, shall be 
compelled to return to cohabitation.' In de- 
fence, the marriage may be denied, or the 
adultery or cruelty of the plaintiff pleaded in 
bar. This process has in a very few instances 
been resorted to for purposes resembling those i 
sought to be attained by the Scotch proceed- | 
ing of Declarator of marriage, namely with 
the view of trying the validity of a nmrriage, 
respecting the legality of which some doubt may 
exist, and where there may be a chance that the 
Witnesses to establisli the same may, if the mar- 
riage be contested at a future time, be dead or 
not forthcoming. 

Secondly, Suits of Nullity, or Suits instituted 
for the purpose of having marriages declared 
null and void. These are of two kinds. First, 
when the marriage is ipso facto null and void, 
and no declaratory sentence alisolutely neces- 
sary ; but when it is expedient to procure a 
sentence to prevent the consequences which 
might in future take place from the death of 
Witnesses, or other occurrences rendering proof 
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of tlie invalidity of tlie man iage difficult i 
impossible. Under this head are comprised 
Suits for declarlDg a second marriage nail and 
void, when at the time of such second marriage 
one of the parties liad been previously legally 
married and tiie marriage not dissolved by 
death or the operation of law ; — Suits for the 
purpose of having a marriage had de facto d&« 
clared null and void, by reason of legal inva- 
lidity arising from a non-compliance with the 
Marriage Acts, or f]-om force, or in very rare 
instances where there is an extraordinary com- 
bination of circumstances proved, in effect 
equivalent to force. 

Of the other description of Suits of NuUi^, 
are Suits where the marriage is said to be 
voidable, as in cases of incest and impotence. 
Here, if the marriage is not pronounced null 
and void by the decree of the proper Eccle- 
siastical Court during tiie life-time of both the 
parties, it cannot, after tlie death of either, be 
questioned in any Court whatever. 

Tliirdly, Suits for Separation from Bed and 
Board by reason of Adultery or Cruelty. 

Whether the remedy at present aiforded by 
the ordinary Tribunals should be still further 
extended, so as to dissolve the Bond of Mar- 
I'iage, and allow the parties to marry again, and 
if so, under what limitations and restrictions, is 
a question of the gravest importancej but look- 
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iDg at all the difficulties wliich attend it, we 
deem it most expedient to leave the considera- 
tion of the subject to the wisdom of the Legia- 
latuie, without venturing to recommend any 
specific alterations in the existing law. 

On the result of the Causes for Separatioa 
frequently depend Questions affecting the dear> 
est interests of individuals, and intimately ciin* 
iiected with the general well-being of society. 
Not only is the solemn obligation contracted by 
marriage sometimes necessarily suspended, but 
the connexion itself when invalid by Law dis- 
solved. Incidentally too the offspring of such 
unions may for ever have their status decided) 
and according to the sentence be secured in the 
enjoyment of the rights of legitimacy, with all 
Its consequential titles to rank and property, or 
be sut)jected to all the evils and incapacities 
attaching by Law on illegitimacy. ,. 

Moved by these considerations, we are coQ^ 
firmed in our opinion, that Suits involving 
results so serious, and often giving rise to ques- 
tions of difficulty, will be most safely adjudicated 
by the Provincial Courts, where tlie greater 
experience of the Judges and Practitioners will 
cause ilie Law to be administered with lee* 
probability of error. 
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tl" Trial by Jury under Limitatians. 
(iIWe think that Trial by Jury and viv6 voce 
Evidence may advantageously be introduced 
into these Causes, but under stricter limitationfi 
than we have recommended to be applied in 
Testamentary Cases. We therefore propose 
that in nil cases the Ecclesiastical Judge sha]l 
Lave the power to direct an Issue to be tried 
before himself or a Judge at Nisi Prius, but 
that he shall not be bound so to do on tbe ap- 
plication of one or both parties. The refusal 
to grant an Issue, however, may be matter of 
Appeal. 



' we 



And so in all other Causes. 



"We take this opportunity of observing, that 
that tliese Rules respecting Trial by 
Jury and the admission of viva voce Evidence, Ite 
applied to all other Causes over which the 
Piovincial Courts may continue to exercise 
Jurisdiction. 

' Ckurchivardeiis. 
It is of great importance to the welfare of 
the Church, and the maintenance of peace and 
goodwill amongst the Parisliioners, tliat the 
Laws respecting Churchwardens and CkwcA 
Rates should be settled and consistent, and 
promptly and cheaply administered. 
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The Ecclesiastical Courts have, under many J 
limitations, exercised jurisdiction over these I 
questions; but the proposed abolition of the! 
inferior Courts will render it necessary to sugt I 
gest some important alterations. 

The general rules which govern the electioftl 
of Churchwardens are those of tbe 89th Canon!; j 
which direcis as follows : — 

*' All Churchwardens or Quest-men in ever 
" Parish, shall be chosen by the joint consent 6SM 
" the Minister and the Parishioners, if it mitf € 
"be; but if they cannot agree upon such fl ' 
" choice, then the Minister shall choose one, and 
" the Parishioners another ; and without such s 
"joint or several choice, none shall take upon 
" tliem to be Churchwardens ; neither shall 
" they continue any longer than one year in 
" tliat office, except perhaps they be chosen 
"again in like manner. And all Church- 
" wardens at the end of their year, or within a 
"month after at the most, shall before the 
" Minister and Parishioners give up a just 
" account of such money as they have received ; 
" and also what particularly they have bestowed J 
" in reparations and otherwise, for the use o 
"the Church. And last of all, going out i 
" their office, they shall truly deliver up to tbe.l 
" Parishioners whatsoever money or other thing! 

of right belonging to the Church or Parisft) ] 

which remaineth in their hands, ibal \\. TCa^B 
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" be delivered over by them to the next Church- 
" wardens by Bill indented." 

In practice, tliougb perhaps not strictly in 
accordance with the original intention, the Minis- 
ter generally nominates one and the Parishioners 
tlie other. 

The parishioners may have the right, by im- 
memorial custom, of electing both. In some 
very few instances the Lord of a Manor has 
claimed, by prescription, to appoint one. 

After the election, the Churchwardens must 
be sworn before the proper Ecclesiastical au- 
thority. 

If the election be disputed, great difficulty 
arises in trying its validity ; the Ecclesiastical 
•Court has no authority to determine the ques- 
'tion; and the extent of discretion which it should 
'exercise in swearing in, or declining to swear in 
^rsons ailegetl to be chosen Churchwardens, is 
difficult to be defined. The Writ of Quo 
■'^'arratdo will not be granted. The validity of 
'the election can be tried only by action at 
4aw. 

Many inconveniences occur from this state of 
the law. If new Churchwardens are sworn in, 
during the interval which mast elapse between 
the election and the trial, the duties of Church- 
wardens may remain in great measure unper- 
formed, the Church be neglected, or expenses 
relative to it be incurred, for wliich it is improc- 
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ticable afterwards to obtain a legal Rate *j and 
when one of the panics ia desiroas of preventing 
the settlement of the question, some time may 
elapse before it is practicable to bring the action. 
Considering that the duration of the office is for 
one year oniyj the delay and expense attendant 
on the present mode of trying the validity of 
election ought, if possible, to be diminished. \ff/{ 
propose that the Quarter Sessions should be 
vested with authority to try these (juestions, with 
tlie power of sending a case to the Court of 
King's Bendi in matters of difficulty. The 
practice of swearing in the Churchwardens, we 
think, should be continued. It sometimes hap- 
pens tliat the parish neglects to choose Church- 
wardens; thisgenernlly takes place when the rigl 
of election is in some manner disputed, Fr 
the last authorityf, it appeals that a Mandamt 
will issue to compel the parish to elect, but iV- 
would be desirable to have a more easy remedy^! 
perhaps when the parish refuses or negli 
to choose a Churchwarden the Quarter Sessi( 
might have power to appoint, so also to rem( 
if the Churchwardens misconduct themselves 
during their year of office; and in this case it 
would be expedient that the Quarter Sessions 
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L should appoint the person or pei^sons to serve for 

I the remainder of the year. 

Church Bate. 

. The whole subject of Church Bate demaads 
inimediate attention, for the mischiefs resuldng 
from the present state of the law are rapidly 
spread iiig. 

It is the duty of the Churchwardens to take 
care that the body of the Church is duly repaired, 
and all things necessary for the decent perfor- 
mance of Divine Service provided ; and the law 
imposes on the parishioners the burthen of raising 
by Cliurch Rate the funds required to defray 
the expense. To this extent all authorities con- 
oar ; but it will presently appear, that this state- 
ment is neither sufficiently comprehensive nor 
definite to furnish any safe guide in a great 
variety of cases frequently occurring. The sub- 
ject must be traced a little more minutely. 

Church Kates ought to be made in Vestry j 
presuming the Churchwardens inclined to per- 
form their duty correcdy, they will, at a period' 
soon after they are appointed, cause a Vestry to 
be summoned, for the purpose of considering 
what expenses ought to be incurred, and making a 
Rate accordingly. If the Vestry meet and make 
the Hate, there is litde difficulty ; if the parish- 
ioners wholly decline to attend, the Churchwar- 
dens may proceed by themselves to make 
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Rate ; but if the Vestry meet and refuse to mak^ 1 
a Hate, or grant a Rate insufficient for the pur^' 
poses, difficulties arise which in the present 
stale of tlie law are not easy to be surmounted. 

An opinion is entertained by some very I 
learned persons, that if the Vestry refuses a?' I 
Rail' the Churchwardens may of their own^^l 
authority make it ; and one of the reasons 
signed in support of this opinion is, that the ' 
Churchwardens are punishable in the Spiritual-^ 
Court for neglect of duty, if reparations are not"" 
done, or necessaries provided ; and that tbere*'- 
fore if the Vestry do not furnish the requisite 
funds, tlie Churchwardens must have authority 
to levy them ; assuming this to Im the law, still 
in practice much inconvenience will i-emain. 
The risk of litigation naturally indisposes 
Churchwardens to take upon themselves this 
responsibility, especially as they have no funds 
in hand. If the Churchwardens differ, as will 
not improbably be the case, a single Church- 
warden, even if it be competent to him, will not 
involve himself in such a transaction ; but if the 
Churchwardens make a Rate under the circnnti'"' 
stances stated, and such a Rate were enforced^ ^ 
the difficulties are not at an end. The Church,''^ 
indeed, would then be repaired, and absolute 
necessaries provided ; but those who are practi- 
cally acqiiainled with Church Kates, know that 
It considerable part of the expense, especiallY in. 
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tonns, is made up of items which cannot be 
comprised under the head of reparations, nor 
strictly under that of articles necessary for the 
decent performance of Divine Service ; for in- 
stance, the payment made for repairing the 
organ, and defraying the salary of llie organist, 
and a great variety of other similar expenses. 
The consequence therefore may be, that assu- 
ming the Churchwardens to have power, when 
the Vestry refuses, to make a Rate of iheir ovm 
authority, and that they exert such power, still 
the Rate must be coniined to the expense of 
reparations and absolute necessaries: all other 
expenditure, however sanctioned by custom and 
consonant with propriety, must be abandoned, 
and the confusion and consequent discord and 
discontent thus introduced into parishes cannot 
easily be over-estimated. Whatever therefore 
may be the law in theory, in practice Church 
Rates are not and will not be made by Church- 
wardens alone. 

For the more clearly understanding of this 
subject, we must bear in mind the distinction, 
not capable of being exactly defined, between 
those items of expenditure which the law abso- 
lutely requires the parishioners to defray by 
Rate, and for which, if the Vestry refuse, the 
Churchwardens may have the power of imposing 

rate ; and those other expenses, which a parish 
is not bound to incur, but which may be made 
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a legal charge on the Church Rate by tl 
sanction of a miijority of Vestry. 

This latter tlescription of expenditure in* 
dudes alterations in tlie Church, the erection of 
galleries and seats, payments to organist, beadles, 
&c., and all matters tending to the more com- 
fortable accommodation of the purittliioners iii 
attending Divine Service, and die performance 
of the rites of the Church. In all tliese cases 
the consent of the majority of Vestry is neces- 
sary; but when given, it is not competent to 
any parishioner to object to the validity of the 
Kate on account of its being intended to cover 
such expenses. 

It has sometimes happened, that by vote of 
Veslrj- expenses wholly foreign to the Church 
Rate have been directed to be paid out of that 
fund, probably from the impracticability of dis- 
charging them out of the Poor Rate. This is 
a practice wliich should never be permitted, for 
it tends unduly to swell the nominal amount of 
the enpenses of the Church, and exposes the Rate 
to the chance of being dbpuled by any parish- 
ioner dissatisfied with this course of procei 

2'roposed alterations, as to Churchwardens o 

Church Sate. 

In pursuing this branch of our inquiry we a 

led to suggest several alterations for the j 

of effecting the following objects; — 
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1st. For upholding the Churches and Cha] 
of the realm, and providing them with all things 
necessary for the decent performance of Divine 
Service. 

2dly. For defraying tlie expenses by just and 
equal Assessments. 

Sdiy. For providing an easy and economical 
mode of recovering Rales. 

4thly. For setting at rest many doubtful ques- 
tions, at present leading to litigation, and pro- 
ducing discontent. 

We have not attempted in this Report to 
take a complete view of the subject in all its 
ramifications, for it branches out into a great 
Taricty of minute detail. Nor are our sugges- 
tions calculated to remove all evils ; if this 
question be brought under the consideration of 
the Legislature a Bill may be framed so as to 
comprehend many other useful regulations. 

We propose, that it should be made impera- 
tive on the Churchwardens, within a certain 
period after their appointment, to submit to 
Vestry an estimate of the expenses to be in- 
curred in the ensuing year, together with a 
detailed statement of the items. That if the 
Vestry refuses to make a Rate, or make one for 
less than the Churchwardens require, it shall be 
competent for the Churchwardens, or either of 
them, to appeal to the next Quarter Session^ 
who shall have power to make a Rate, 
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confirm the Rate, or to increase the amount 
thereof to any sum not exceeding the ChurchT; 
wardens' estimate. So also when any Rate is, 
made by Vestry, it sliall be competent to any 
parishioner to appeal to the Quarter Sessions, 
lor the purpose of liaving the Rate quashed or, 
modified. This power, we think, will be advan- 
tageously exercised by the Quarter Sessions. 

And we therefore humbly recommend, that 
all Appeals against Church Rates be made 
the Quarter Sessions for the County in which' 
the I^arish for which the Rate is made is situate ; 
and that all Appeals against Rates made for 
Parishes within Cities or Towns which are 
Counties, should (except from Parishes within 
London) be to the nearest Quarter Sessions iitpf i 
the County. 

To impose any restriction, by attempting t^ \ 
enumerate the items which should be provided, 
for by Church Rate, we conceive would be 
matter of great dif^culty, and therefore it might 
be expedient simply to prohibit in generalj | 
terms, the admission of any expense unconi 
nected with the Church. 

It is most probable that these regulation^. 
would be sufficient to ensure the due reparation 
of Churches and Chapels, and the provision of 
all things requisite for the due performance of 
the rites of the Church, especially as in almost 
all cflsesoueof the Ciiurchwardens is nominated 
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by the Minister; but if still further I 
should be deemed requisite, the Bishop or Arch- 
deacon may be empowered, in cases of necessity, 
to cause an estimate to be prepared, and by the 
Churchwardens submitted to the Vestry, with 
a similar appeal to the Quarter Sessions. With 
respect to Ireland, by a recent Statute*, a mea- 
sure resembling this has received the sanction 
of the Legislature, and we think that it will be 
expedient to introduce it into England under 
certain modifications. 

Ail property forming a part of the HecEovy 
is exempted from Church Rate, whoever may 
be the occupier. With this exception, Churrfi 
Hate is imposed upon principles so closely re- 
sembling the rules iu force for the making of 
Poor Rates, that no other substantial distinction 
can be discovered. Preserving the exemption 
to Church Property, we think it might be expe- 
dient that Church Rates should, for the futinre, 
be made upon the same assessment as tlie I'oor 
Bates. The law has already provided effectual 
means for rendering that assessment just and 
equal ; and by adopting the same standard for 
Church Rates, objections on account of inequa- 
lity of assessment will be prevented. Tliere are 
two remedies for enforcing the payment of 
Church Rates. When the amount to be reco- 
vered from an individual is less than ^10, &a& 

t jy, c 7«. 
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tlie validity of the Rate not disputed in the 
Ecclesiastical Court, recourse inny be had, 
under an Act passed in tlie 53d year of (ieorge 
the Third*, to two Justices, who may enforce 
payment by distress. The Act last refen-ed to 
requires to be amended. In other cases, tlie 
Ecclesiastic&l Court exercises jurisdictioo. 

We should also recommend that the payment 
of Clmich Hate should be enforced by the 
sume means aod remedies as are now applicable 
by law to Poor Rates. There is no distinction 
between Rates for the maintenance of the 
Church and of the Poor wiiich seems neces- 
sarily to call for a different mode of collection, 
nor do we anticipate any inconvenience Irom 
die atloptiou of this plan. It may be proper 
too to add that tlie removing these questions 
fiom the cognizance of the Ecclesiastical Tri- 
bunals appears to Ije a necessary consequence of 
our previous recommendations; for the Inferior 
Courts will cease to exercise jurisdiction, and 
in most queslions of Church Rate, resort to the 
Provincial Courts would be attended with too 
much delay and expense. 

There remains another branch of this subject 
deserving attention ; Churchwardens are, at 
present, compellable by the authority of the 
Ecclesiastical Court, to produce their accounts; 
but oo examination of tliem can ever take place 
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before that Jurisdiction ; indeed even the pro- 
duction of them cannot be enforced, if they 
have been passed by Vestry. If tlie Vestry 
refuse to sanction any of the disbursements, as 
extravagant or unconnected witli the Churchi 
there is no practical remedy against the Church- 
wardens ; even the recovery of monies remain- 
ing in their hands cannot be easily accomplished. 
We think It would be advisable to assimilate 
Churchwardens in all these respects to Overseers 
of tlie Poor. 

Many minor regulations would also be re- 
quisite, all of which we do not attempt to set 
forth; but for example — Provision must be 
made for the case of large parishes divided into 
several districts, where, by ancient custom, 
many Churchwardens or Chapel wardens are 
elected, and those chosen for each particular 
district levy the quota fixed by custom upcH} 
that district. These cases are numerous in the 
Korth of England, and have of late years given 
rise to much dispute and embarrassment. 

The repair of Chancels is noticed under the 
head of Dilapidations. 

' Church Seals. 

As Exclusive title to Pevs and Seats in the 

Body of tlie Church may be maintained in 

virtue of a Faatlty ; or by Prescription, which is 

founded on the presumption that a Faculty bad 
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been heretofore {^ranted. AH other Pews and 
Seats in the hody of the Cliurch are the pro- I 
perty of the Parish; and the Church wardens, 
as tlie ofBcers of the Ordinary, and subject tif> | 
his control, have authority to place the Parish- 
ioners therein. No precise Rules are prescribed j 
for tlie Government of Churchwardens in tbe J 
use of this power, for its due exercise mivtl 
depend on a sound judgment and discretion I 
applied to tlie circumstances of the Parish. 

The object to be attained is the gener^ I 
accommodation of all the Parishioners; and in 
endeavouring to effect this, due consideration 
must be pwd to rank, station, number in family, 
long possession, and the particular state of the 
Parish with respect to Church Room. 

Faculties are granted by the autlioriCy of the 
Ordinary, and in various forms. Sometimes a 
Pew is annexed to a messuage ; in other cases, 
the exclusive enjoyment lias been conferred on 
an individual and his family. 

A Prescriptive title presumes the Pew to have 
been annexed to a messuage from time Imme- 
morial. 

Where a Pew is claimed as annexed to a 
House by Faculty or Prescription, and in that 
case only, the Courts of Common Law exercise 
jurisdiction ; on the ground of the Pew being 
an easement to the House.* 

Mainvaiing v. Giles, S Barncwsll & Alderson, Sfil. 
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Tiie Ecclesiastical Court has jurisclictioni 
alt Suits respecting Pews; but where prescrip- 
tive righu come in question, Prohibition will be 
granted on the application of either party for 
the purpose of having tlie Prescription trietl by 
a Jury. In all other cases the entire cognizance 
of all matters relating to Pews and Seats in the 
body of the Church is entrusted to the Ecclesjas- 
tical Courts. The conduct of the Church- 
wardens ill placing the inhabitants is subject to 
be reviewed by the same Tribunals, and any 
indiscretion or error of judgment may be there 
corrected ; so also by a Suit for Perturhation q/" 
Seat, namely, the unauthorized intrusion of any 
individual into a seat lawfully occupied by an- 
other, may be prevented. Various other mra- 
sures for the more convenient seating of the 
Parishioners may be legally eifected, through 
the exercise of the same authority. ' 

With respect to Seats in the Chancel, thi 
law has not been settled with equal certainly, 
and great inconvenience has been experienced 
from the doubts continued to be entertained. ' 

Some are of opinion that the Churchwardens 
have no authority over Pews in the Chancel. 
Again, it has been said that the Rector, whether 
Spiritual or lay, has in the first instance at lefist 
a right to dispose of the Seats ; claims have also 
hcen set up on behalf of the Vicar ; the extent 
of the Ofdinaiy's authority to remedy any undue 




arrangement with regard to such Pews hi 
been questioned. 

The existence of claims to the exclusive 
joyment of Pews in the body of ihe Church 
Faculty or Prescription has of iate years 
(luceil injurious consequences, especially 
polishes where there has been a large increi 
of population. Sometimes these exclusive ri 
prevent an nrrangement of die Church- 
the most bene&cial for the general accommoda- 
tion. In some instances, these Pews remain 
unoccupied, either from the decay of the houses 
to which they were originally annexed, 
other circumstances. 

Perhaps one of the most detrimental efiec) 
arising from prescriptive titles is the giving ri 
to an infinite number of claims founded 
possession only, and which, should they b* 
investigated, might not be legally maintainable. 
For practical purposes, it is not easy to define 
what is absolutely necessary to constitute Pref> 
scription, and consequendy claims are net up 
a doubtful character, which greatly impede 
Cliurchwardens, and in some cases the Com 
in making those arrangements for the distribui 
tion of the Church-room, which the interests 
the parish most require. With reference bi 
to our previous recommendations and wiih 
view to introduce some improvements whi< 
may be productive of benefit, we have agrei 
K 2 
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humbly to suggest to Your Majestv the fblloWh 
ing Propositions. 



Proposed Alterations as to Church Seats. 

That in future no Faculties shall be granted 
permanently annexing to any messuage a Pew 
in the Church or Chancel. 

That a Commission shall issue in each Dio- 
cese, directed to the Archdeacon or Archdea- 
cons, or one or more of the Rural Deans, 
requiring them, in conjunction with two other 
individuals, to make a full investigation as to 
the Pews and Seats claimed to be held in each 
Parish Church or Cliapel by Facuhy or Pre- 
^ription ; that where such claims shall l>e estab- 
lished to the satisfaction of the Commissioners, a 
Record of the same, to he kept in the Registry 
of the Diocese, should be made. We think it 
exti'emely desirable that all claims, where no 
■Faculty or legal Prescription exists, should be 
finally extinguished ; but we i'eel considerable 
difficulty in suggesting measures to effect that 
end. When persons claiming such rights de- 
cline to come forward before the CommissioDers 
to establish them, we can discover no hardship 
in precluding them from asserting a title here- 
after ; but more doubt may be entertained as to 
tile course fit to be pursued where the claim is 
ted but rejected by the Commissioners, 
Expense is so material a consideration ii 
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matters, tliot we do not feel justified in recom- 
mending any mode of trial wincli would subject 
the parties to any legal costs. To invest the 
Commissioners with full power finally to deter- 
mine al! these questions will be the course most 
effectual for their speedy decision. 

Wlien once the claims at present existing are 
disposed of, we are of opinion that the greatest 
difficulties in the way of a beneficial apportion- 
ment of Church-room will be removed. The 
right of placing the parishioners in the first 
instance will then remain with the Churchwar- 
dens ; by their authority quiet possession will 
be insured, until a change of circumslunces 
shall require some alteration for the benefit of 
the parishioners. The Archdeacon, we think, 
may be safely intrusted with the power of reme- 
dying any evils which may arise from indiscre- 
tion in the Churchwardens, and we therefore 
propose that the Archdeacon should be invested 
with authority finally to regulate the right ol 
sitting in all Pews and Seats not held by 
Faculty or Prescription. 

In cases where Pews are annexed to House- 
by Faculty or Prescription, tlie Courts of Com- 
mon Law would still retain their jurisdiction to 
Jlfibrd a remedy, when any infringement on 
'■tfiese rights has been committed; except that 
rJt is not fitting that the convenience of tlie 
-Parishioners in general should be sacrificed to 
k3 
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the exclusive accommodation of any individuals; 
and therefore we submit, that in all cases where 
it may be expedient to repair, enlarge, or re- 
build the Church, it shall be competent to the 
Bishop or Archdeacon to direct Pews, thon^ 
held by Faculty or Prescription, to be removed; 
and on the Church being restored, the Owners 
of such Pe-ivs shall be entitled to other Pews in 
lieu thereof, as nearly as may be of the same 
size and with the same convenience of sitaatioh. 

In other cases, where the Archdeacon's an- 
liiority may be disobeyed, it will be expedient 
to give the individual aggrieved a right of action 
figainst the disturber ; and in this action, as a 
title to sue, it should be only necessary to pci>- 
duce the Archdeacon's written authority. 

We are also humbly of opinion that great 
benefit would arise from extending these ais 
rangemenis to Pews and Seats in Chancele ; 
and if this be done, the reparation of all Seats 
not enjoyed by exclusive title would be a burden, 
to which the parishioners at large would witt 
justice and propriety be subjected. 

Dilapidations .- andprt^sed Alterations. 
If any Spiritual Person holding any Prefer- 
ment for life, allow the Parsonage House, Sta- 
bles, Barns, or any other of the Buildings, or 
the Fences on the Property of the Church to 
fall into decay, or commit or allow to be codk 
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niittcd any wilful waste on llie sstne, lie may be 
proceeticit against in the Eccksiiisticnl Court, 
mid cqrnpelied to make the necessary repara- 
tion, 111 case of accident by fire, the same 
responsibility attaches. 

'I'liough Suits of tliis description are infre- 
quent, we tliink that this branch of Jurisdiction 
ouglit to be retained, and that it may, when 
necessary, be beneficially exercised by the Pro- 
vincial Courts. Some modifications may, how- 
ever, be advantageously introduced. These 
Proceedings have hitherto been carried on in 
the Criminal form; in heu of this, we are of 
opinion, that a Civil Suit should be substituted, 
and the Defendant compelled by Sequestration 
to oliey the Orders of the Court; preserving to 
all tlic authorities of the Church, tlie Patron and 
Pariiihioners, a right to institute the Pioceedings. 

When the Chancel is repaired by a Spiritual 
Incumbent, the Proceeding just described will 
in every respect apply ; but in cases where a 
Lay Rector or other Impropriator is bound to 
repair, it may not be expedient to enforce a 
Sentence given in a Civil Suit by Sequestration 
issuing from the Ecclesiastical Court ; but we 
anticipate no inconvenience from this circum- 
stance, if tlie suggestions we have made for 
carrying the Process of the Provincial Courts 
into effect be adopted. The right of bringing 
Suits should be subjected to the saoM" 
k4 I 



1 



136 



ECCLESUSTJCi 



i-ril^ 



Regulations as those proposed fur suits tl 
tuted i^ainst Spiritual Incumbents, 

Suits Tor Dilapidaliom snuynoviahobehroughl 
upon any vacancy made by tlie Incumbent, against 
him or his personal Representatives, by the Suc- 
cessor to the Benefice. Tliis Jurisdiction, which 
is enjoyed in common with llie Courts of Com- 
mon Law, we ihinli ought to be preserved. 

Doubts have been entertained, whether Suits 

for Dilapidations could be brought again.st Per^ 

I pettuil Curates. We are humbly of opinioo, 

[ that all such or any similar Persons holding pre- 

f ferment for life, whether in the strict acceptation 

of the term Perpetual Curates or not, should Itk' 

respect of all propeily they hold in right of tlte 

Church, be liable on account of DilapidatiodKf 

to all proceedings wliich may be lawfully carried) 

on against Spiritual Rectors or Vicars. 

During the last half century, land has ^B^ 

. quently, upon enclosures taking place, been 

allotted to Benefices in lieu of Tithes; there' 

may be some question whether the General 

Rules applicable to Dilapidations could be ecn' 

tended to such Allotments; this doubt shotUdr 

in our judgment be set at rest, by declaring 4faRt 

all property of the Church so acquired, sh«4d< 

, «ith respect to Dilapidations be deemed GUbevKi^ 

It will be desirable also to invest the Provin-. 

ial Courts with power, upon application, Iff; 

allow Mines to be opened anti worked, upO% 
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conditions equitable and fair to the Persons i 
present lioliling SpiritunI Preferment and thm 
Successors; and in all coses of this description 
notice should be given to the Patron, 

Tidies. 

The Ecclesiastical Courts posses,s a JurisditW 
tion ill all cases of Tithes, but the Courts «' 
Common Law, propter dejectum THatio 
restrain them from trying any cases of Modiil 
or Prescription, if either of the parties think fi 
to apply for a Prohibition. 

Suits for Tithes in the Ecclesiastical Couri 
have been graduaiiy diminishing in iitimbn'in 
and ihongli tliey occasionally do occur, on 
whole they are not numerous. 

ScqueBtrations. 

Questions arising from Sequestrations ; 
but seldom agitated in the Ecclesiastical Courtd 
but the subject is one of no small importance' 
the Interests of the Church, aucl we therefc«! 
feel it our duty to bring it more prominent 
under consideration. 

Sequestrations issue under the following ci^ 
cumstances: 1st, In obedience to Writs frooi 
tJie Courts of Common Law, whereby the Bist 
is directed to levy certain Sums in pursuance Q 
tlie Statutes regulating Queen Anne's Bountyal 

Sdly, Under the various provisions contained! 



i 



136 ECCLESIASTICAL COMMISSION. 

in the Statute, 57 Geo. 3. c. 99, and in cases of 
Outlawry; — 3dly, Id pursuance of Decrees 
or Orders emanating from the Ecclesiastical 
Courts, in cases where Clerg)'men are pro- 
ceeded against liefore those Jurisdictions ; — 
and, lastly, during Vacancies. 

In all these cases, we apprehend the Law 
clearly to be, that before any proportion of the 
profits of the Benefice can be applied in pay- 
ment of Debts, or fur any other purpose^ ibe 
Sei'vice of the Church must fii-st be provided 
for, out of those profits; and when this has 
ibeen done, the Buildings and Fences in the 
Giebe, and the Cliancel also when the Inciun- 
benl repairs, ought to be suslamed and kept in 
proper order. The right of nominating the 
Sequestrator lies with tlie Bishop ; but when the 
Sequestration issues on account of Debts, it may 
often happen that the Sequestration is com- 
mitted to the Creditor, or his nominee ; in all 
Other cases, tlie Bishop exercises his right of 
nomination by selecting according to his own 
judgment. 

We are inclined to think that it would be 
more expedient if Creditors, or their nominees, 
were not appointed ; and that in effect the some 
benetit would be derived to the Creditor, and 
with less detriment to the Benefice. 

The grounds of tliis opinion will more clearly 
appear, when the subsequent observations are 
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considered ; at present we will only adtl, that 
the Expense of collecting the profits, by a 
person resident on the spot, is likely to be less 
than when the same duty is performed by 
Creditor or his Attorney, most probably 
dent at a distance. 

By the existing Law, the Sequestrator has no 
power to compound for Tithes ; and his right of 
Action for the recovery of the Profits of the 
Benefice is most inconveniently restricted. 

The Bishop must of course license every 
Curate appointed to officiate in his Diocese ; 
but the Law has not distinctly stated in whom 
the right of appointment shall vest. 

There is no Rule prescribed for the Salaries 
of such Curates. 

There is no established Regulation as to the 
remuneration of Sequestrators. 

We propose that the following Regulations 
be adopted. 

Proposed Itegvlaiums. 

I. — That the Bishop shall in all cases ni 
nate the Sequestrator ; who shall not be a Cre- 
ditor, nor his Attorney. 

2. — That a reasonable remuneration for die 
services of the Sequestrator, and all necessary 
expenses shall be allowed. 

3, — That the Sequestrator shall have power 
to compound for the Tithes, for any period not 
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exceeding Twelve Mondis; provided that the 
approbation of the Bishop be first obtained j 
and so if the Sequestration shall continue, from 
time to time, with the hke approbation, ■ 

4.™That the Sequestrator shall be enabled 
to sue, in any Court, for any Tithes or any 
Compositions so made by him ; and, in case of 
Tithes, when the amount is under Ten Pounds, 
that he may resort to the Jurisdiction of the 
Magistrates, in the same manner, and under the 
same restrictions, as the Incumbent himself may 
now lawfully do. 

5. — That at the end of every Six Months, or 
wiiliin One Month afterwards, the Sequestrator 
shall render an Account into the Registry of the 
Bishop, lo be there filed. That this Account 
may be objected to by the Bishop, the Creditor, 
or Incumbent, as the case may be, and that pro- 
ceeedings for such purpose may be instituted m 
the Prmincial Court; the original Account being 
then transmitted to the Registry of that Courti 
and a Copy preserved in the Registry of the 
Bishop, 

6 — That, in all cases of Sequestration, thb 
Bishop shall have the right of nominating the 
Curate. 

7, — That the Salaries of all such Curates shall 
be regulated by the provisions of the Statute, 
57 Geo. Ill, c. 99; save that, for this purpose, 
all Incumbents siiall be presumed to have t 
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in possession of their Benefices since the 1st tli^ 
of January 1813. "- 

8. — Thai, in all cases of Sequestration, the 
Dishop shall have the power of summarily, and 
without Appeal, removing tlie Curate or Seques^ 
trator, and appointing another in his room. ■! 

9. — That two Sequestrations for Debt shall 
not issue together ; but that, in such cases, 
when a second Writ comes to the Registry, a 
Note Bliall be made thereof, and priority as to 
time reserved to it. Any Creditor bringing a 
second or further Writ shall be entitled to call 
tor an Account from the Sequestrator previously 
appointed, and may offer objections to the same. 

10, — That every Sequestration shall be duly 
returned into Court. 

11. — That in alt cases where Sequestra tiima 
are issued under the provisions of the Statute of 
the 57 ih Geo. III. c. 99, the same shall suspend 
all previous Sequestrations ; and that, after de- 
fraying the expenses attendant on the Seques- 
trations so issued under the said Statute, the 
Saliu'ies in any manner due by law to the 
Curates, and the expenses of sustaining the Par- 
sonage House buildings and other similar charges, 
the clear balance shall be paid over (o the 
person who under the previous Sequeslration 
would have been entitled thereto; and at tiie 
period when the Sequestrations issued under the 
provisions of the said Act cease, in any olhec 
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way than by vncfttion of tiie Benefice, tlie former 

Sequestrations shall revive. 



We have now concluded the observations 
which we have deemed it proper to make re- 
specting tlie Civil Jurisdiction exercised by the 
Ecclesiastical Courts, ■>!■ 

It remains for us to offer to Your MajestbIv 
consideration some suggestions respecting the 
authority liitherto possessed by those Tribunals, 
of a Criminal nature. 

Correction of Clerks. 
Ot;R notice has been first attracted to that 
branch of it which embraces the Correciioa <^ 
Clerks. It is most fitting that diere should exist 
some Tribunal to wliich the Clergy sliould be 
amenable for any open violation of Morality, at 
disregard of the sacred obligations into which 
they entered on becoming Ministers of tlie Church 
of lilnglandj but we have had the satisfaction 
of finding that for many years last past, the in- 
stances have been very rare in which it lias been 
necessary to resort to judicial proceedings, for the 
purposeof punishing Offences commlttedby them. 
Complaints, however, having been mnde of the 
Delays and Expenses attendant on the present 
mode of proceeding, for the correction of Eccle- 
siastical Offences committed by the Clergy, and 
|, &r maintaining the order and discipline of tl 
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Church ; We have addressed our serious ntten- 
tiun to this subject, as one of the higliest im< 
portance ; and we have agreed to suggest such 
alterations and amendments in the present Law, 
as appear to us to be adapted to maintain and en- 
force tJie authority and control of the Bishops over 
their Clergy ; and to provide a Foi-m of Proceed- 
ing, as summary and expeditious as may he con- 
sistent with the ends of Justice, and at the same 
time calculated to spare all unnecessary Expense. 
It is indispensably necessary that, where it 
Clergyman is guilty of those offences against 
morality, decency, and the good order of the 
Church, which tend to disgrace the Church 
itself, nud to injure the cause of Religion, there 
should be some ready mode of removing the 
scundiil, by suspending the offender, or, if ne^ 
cessary, by depriving him of his benefice, and 
degrading him from his office. " It apper- 
" tainetli,' says the 26ih Article, " to the drs- 
** cipline of the Church, that inquiry be made 
" of evil Ministers, and that tliey be accused of 
" those that have knowledge of their offences ; 
*' ami finally, being found guilty, by just judg*- 
" ment be deposed." And even while the in* 
vwtigation is pending, wliich sliould be prose- 
cuted as speedily ns is consistent with justice, it 
maybe tlmught expedient to prevent a Clergy- 
man, under such a charge, from the customsry 
exercise of his functions. «■ 
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In tlie cose of Stipendiary Curates, 
office is only leniporury, the Bishop can in some 
degree remedy these evils, by revoking; their 
licences : but an Incumbent is a person pos- 
Hissing rights, both temporal and spiritual, from 
which, according to the present law and practice, 
he can only be removed by death, cession, resig- 
uadon, or a judicial process and sentence. In 
these respects, we do not recommend any mate- 
rial change. Without encroaching on tiie.rigbts 
of the Beneficed Clergy, or depriving them of 
the means of defence, we shall, however, venture 
to propose such alterations in the present prac- 
tice, ns may render the means of inquiry, and 
correction, more summary and effectual. 

History of this branch of the Jurisdiction; and 
reasons for a new Form of Proceeding. 

Its ancient times, the authority of the Bishop 
over his Clergy was enforced by the exercise of 
bis voluntary jurisdiction, in what was termed 
bis Jorum domeeUcmti, by private inquiry or 
inquisition, with little restraint from iLe forms 
observed in contentious Suits in the puUic 
Courts of Justice, 

The mode of proceeding in such cases, as far 
as it can now be traced, was very summary. The 
Bisliop acted on the Presentment of tlie Church- 
wardens, or on information obtained on 
Visitations, or in odier authentic form. 
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alleged offender was cited to appear before the 
Bishop, to answer to articles or' clinrges in writ- 
ing exhibited against him. He was required to 
make answer to them upon oath, and to pro- 
duce, as Compurgators, a certain number of his 
neigliboiirs, who were acquainted with his course 
of life, and who might be able to swear that they 
believed bim innocent of the charge imputed to 
him. If he refused to answer, he was reputed 
guilty ex confesso, and was punished by admo- 
nition, suspension, or deprivation, according to 
rfie nature of the offence." 

By a Statute passed in the firet year of the 
reign of Henry Vll.f power was given to all 
Archbishops and Bishops, and other Ordi- 
naries having Ecclesiastical jurisdiction, to 
punish Priests, Clerks, and Religious men, 
convicted before them of adultery, fornica- 
tion, and other incontinency, by committing 
lliem to ward and prison, there to abide for such 
lime ns should be thought to the Bishops' dis- 
cretion convenient for the quantity or quality of 
the trespass; and the Act describes the con- 
viction of such offenders as passing " on ex- 
" aminstion before the Ordinary, and other 
" lawful proofs required by the Law of the 
" Church." 
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This Statute dearly shows the imp 
sttached to an eiEcient control over the mora] 
conduct of the Clergy; but we are not aware of 
any instances in which it has been enforced since 
the Reformation, and we recommend that it 
diould be repealed. 

Attempts were made to introduce the inquisi- 
torial process into the general exercise of Eccle- 
siastical Jurisdiction, but" it was restrained, as 
repugnant to the principles of the Law of Eng- 
land ; and the Preamble of the Statute passed 
in lo34* against Heresy, recites, that " It 
" slandeth not with the right order of justice or 
" equity that any person should be convicted, 
" and put to the loss of his life good name or 
" goods, unless it were by due accusation and 
" witnesses, or by presentment, verdict, confes- 
" sion, or process of outlawry." 

The Oath ex officio was prohibited as to Lay- 
men, except in certain cases f; but it was con- 
tinued, so far as regarded the Clergy, till the 
middle of the seventeenth century, when it was 
abolished by Statute.:]: 

The exercise of Ecclesiastical Discipline, for 
a century after the Reformation, was sustained 
and strengthened by the power and influence of 
the High Commission Court, which was first 
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first established by Henry VIII. in virtue of his 
Supremacy, and was afterwards continued under 
tlie powers given to the Crown by Statute in the 
reign of Queen Elizabeth*, but was abolished by 
the Legislature in 1640. f 

On the abolition of that Court, opinions 
b^an to be entertained and disseminated by the 
Sectaries, hostile to the continuance of any 
power of coercion by Ecclesiastical proceedings, 
as is recited in the Statute passed in the 25th 
year of Charles the Second, to correct tliat con- 
struction of the Statute of 16-10 ; and the autho- 
rity of the Bishop over his Clergy may be sup- 
posed to have been weakened by the prevalence 
of such opinions, and by tlie general political 
events of those times. 

In tlie beginning of the next century, Bishi 
Gibson was desirous of reviving, in the Diocese 
of London, the summary mode of proceeding 
against Clergymen, especially in cases of Non- 
residence; but the persons cited, in some in- 
stances, prayed Articles, and asserted the right 
of defending themselves according to the lluies 
of Practice of the established Courts, and it was 
ultimately found impossible to resist diat demand. 

Proceedings against Cleigymen for Ecclesi- 
oslical offences have, accordingly, in moilem: 
practice been uniformly conducted by tlie sat 
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rules of proceeding as are observetl in otlwF 
Criminal cases, in the Spiritual Courts. 

We have observed, that the instances of cri- 
minal misconduct or neglect of duty, which have 
been mode the subject of proceedings in tbe 
Ecclesiastical Courts, have, when compared with 
the large number of the Clergy, been very few. 
Such cases during the last five years, as certified 
to lis by Returns from the Registrars of the 
several Diocesan Courts, have not exceeded the 
number of fil\een. 

At the same time, it has come to our knoW' 
ledge that cases have sometimes occurred, in 
which Clergymen, who have been charged with 
immoral conduct, have chosen, rather than risk 
the issue of a suit in the Spiritual Court, either 
to resign their Benefices, or to leave them to the 
care of Curates appointed by the Bisliop, and to 
become non-resident, by licence or tacit peCr 
tnission. 

Some cases of a flagrant nature, which have 
occurred of late years, have attracted the atten- 
tion of the Public to the corrective Discipline of 
the Church, as administered by the Ecclesiastical 
Courts, and have at the same time exhibited in 
a strong light the inconveniences which have 
attended the application of the ordinary process 
of the Courts to such Suits; namely, an injurious 
delay in effecting the desired object of removing 
Ministers of immoral and scnndalous lives from 
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the ndministfatjon of the sacred offices of the 
Church ; and die large expenses incurred in 
such suits. 

Tliese inconveniences are in some degree un- 
avoidable, and inseparable from proceedings so 
deeply affecting the reputation and interests of 
the party accused; in which a full Uberly of 
defence ought in justice to be allowed him. But 
it must be admitted that some unnecessary delay 
appears to have been occasioned by the forms of 
pleading, and the teims allowed for the exami- 
nation of numerous witnesses on successive pleas, 
who are produced sometimes to prove charges 
that are laid retrospectively through a period of 
many years. So far as it may be important to 
establish habitual misconduct, some retrospect 
will be necessary ; but we are disposed to recom- 
mend that this retrospect should be confined 
within restricted limits. The large Expenses 
have been occasioned by the same causes, and 
also by the right of appeal, which is usually ex- 
ercised to the utmost extent, with the hope of 
deferring, if not of reversing, an unfavourable 
Sentence, It may be stated, that, upon an 
average, such Suits have not usually been brought 
to a termination in less than two years. One 
particular case was protracted through five years, 
and the expenses incurred by the successive Dio- 
cesans, in prosecuting the ywit, amounted to a 
Mum of not less than ^1,500. lliis was a 
Li 
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I J»eculiar and an extreme case, in wliich process- 
ings for a Prohibition were carrietl on in the 
Court of King's Bench, and afterwards by Writ 
tof Error in the House of Lords ; and when the 
question of Prohibition had been decided against 
the Defendant, the case was carried by Appeal 
to the Court of Delegates, where the decision of 
the Court of Arches was ultimately affirmed. 

According to the present form of proceedings, 
however, the expenses incurred by the Promoter 
must be considerable, even in ordinary cases. 
" The interests of Religion evidently i-eqaire 

I khat some provision should be made for the 
institution, and effectual prosecution, of such 
Suits : but it may be a hardship on the Bishop, 
that he should be called upon to sustain a heavy 
'burthen of litigation in the discharge of a public 
duty. 
* It may therefore deserve the consideration of 

' 'the Legislature, whether any means can be 

I ^devised of providing for the necessary expenses 
*bf Prosecutions, in which the Public have so 
great an interest. Tliis is a questi6n, however, 
upon which we cannot venture to offer any 
Specific suggestions, although we have felt it to 
be our duty to notice the diiEculty, and humWy 
Jo submit it for Your Majesty's consideration. 
Deeply impressed witli the importance of the 
subject, and the difficulties with which it is 
surrounded, we have endeavoured to find a 
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remedy for some of ttie inconveniences which 
attend the present mode of proceeding, without 
prejudice to any interests, and witliout lessening, 
in the smallest degree, any security which may be 
justly claimed for the maintenance and protec- 
tion, either of the civil rights, or of the spiritual 
cliarncter and functions, of the accused parties.t 

For these reasons, we have agreed to siibni^ 
to Your Majesty's consideration, such 
alteration in the present mode of exercising tht 
Episcopal Jurisdiction, in Suits against Clerk^ 
for Ecclesiastical OSences, as will we hop6 
prevent, or at least diminish the delay and 
expense attending Proceedings of this nature. 

With respect to the Tribunal which we re- 
commend, we may remark that it will restore 
to the Bishops tliat personal jurisdiction which 
they originally exercised, and which was after- 
wards delegated by them to their Chancellors 
and Officials. The doctrine of the Canon Law 
is, that although the trial of Causes of certain 
descriptions may be properly entrusted to a 
Lay Judge, to the Bishop himself belong in- 
quisitio, correclio, punitio excessuum, seu atnoHo 
a bene/tdo. Agreeably to this principle, the 
power of Deprivation is reserved by our Canons 
to tlie IJishop in person : and the same prin- 
ciple seems to apply to the case of Suspension, 
and to the infliction of any other censure which 
may oflect a Clergyman's spiritual functions. < 
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Propositions /or a new Form of Proceeding. 

In pursuance of the foregoing Observations, 
we beg leave humbly to propose — 

1. — That all Proceedings against Clerks, for 
offences subject to Ecclesiastical jurisdiction or 
cognizance, shall be had, at the election of the 
Promoter, where the Clerk is beneficed or 
licensed as a Curate, before the Bishop either 
of the Diocese in which he resides, or of tbat in 
which he is beneficed, or licensed as a Curate, 
or in which the alleged offence was committed; 
and when such Clerk shall not be heneficed or 
licensed as n Curate, then either before the 
Bishop of the Diocese in which he resides, or in 
which the alleged offence was committed. 

2. — Tbat the Bishop shall bear the Case, 
with the assistance of one or more legal Assessor 
■or Assessors, to be selected by himself. 

3. — That every such legal Assessor shall be 
either an Advocate in the Arches' Court of 
Canterbury, or a Barrister at Law of five years 
standing. 

4. — That in case of any such Proceedings in 
the Diocese of Canterbury, the same shall be 
conducted within the said Diocese, before the 
Bishop of London, the Bishop of Winchester, 
and the Bishop of Rochester, or any one or 
two of them, to be appointed by Commission by 
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the Archbishop of Canterbury ; and such Com- 
missioner or Commissioners shall hear the Case, 
with the assistance of a legal Assessor or As» i 
sessors, qualified as aforesaid, to be selected by 
Iiimself or themselves. 

5. — That in case of any such Proceedings 
in the Diocese of York, the same shall be c( 
ducted within the said Diocese, before the' 
Bishop of Durham, the Bishop of Carlisle, and' 
the Bishop of Chester, or any one or two of' 
them, to be appointed by the Archbishop t^ 
York, in the same manner and under the sarae^ | 
regulations as last provided. 

6. — That in such Tribunal the Evidence^ 
shall be taken upon oath, viva voce; providedi'' 
that in case of sickness or other unavoidable' 
cause of absence on the part of any Witness" 
(to be verified upon oath, and allowed by the 
Bishop, or Commissioner or Commissioners,)" 

it shall be lawful to examine such Witness by" I 
Commission, to be issued from the Registry of 
tile Diocese. 

7. — That, in all cases, either Party may* 
appeal to the Archbishop of the Province, fronK* 
the definitive Sentence, or from any -Decree 
having the force and effect of a definitive Sen- 
tence; subject to Regulations hereafter to be 
established. 

9. — That the Archbishop shall hear such 
A[>pcal, with the assistance of one or more of | 
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the Provincial Judges ; and, if he shall think fit, 
nitl) other legal assistance. 

9. — 'fiiat every Appeal shall be heard upoa 
the same Evidence as was produced before the 
Bishop, and no other, unless the Appeal be 
grounded upon the rejection of legal evidence. 

10. — That tlie Archbishop to whom an Ap- 
peal shall be made shall have authority to remit 
the case, if he think fit, for further inquiry ; and 
the Bishop, or Commissioner or Commissioners, 
to whom any Case shall be so remitted, shall 
thereupon summon the Parties again, and take 
such further Evidence as shall be tendered aa 
the points required to be further examined into, 
Bnd any Evidence that the other Party may 
think proper to offer in answer thereto; and 
shall return the Case, with such additional Eri» 
dence, to the Arcliblshop, for his final decuian 
thereon, lul 

11. — That no original Proceedings shalU'Sfc 
any case be instituted or entertained, unless'^ 
crime or offence he charged to have been coi»- 
milted within three years previously to the ooia- 
mcncement of such Proceedings; and that w 
all cases in which any crime or offence ao 
cliarged shall not be proved to have been ooOb- 
mltted within such time, tiie Defendant shall be 
acquitted thereof. . <i 

12. — That where the Proceedings shall be 
grounded upon the previous Verdict of a Jjuj^ 
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or the Sentence of an Ecclesiastical Courts 
against the Party accused, for any offence proved 
to bave been committed by him, the last-men- 
tioned limitatiun of time shall not apply to pre- 
vent the commencement of Proceedings, or to 
control the power to entertain t!ie same, and to , 
give Judgment thereon; provided, that such ' 
Proceedings be commenced within three ca 
lendar months from the date of such verdict o 
Sentence having been pronounced. 

And for the purpose of carrying these Peo^ 
POSITIONS into effect, we further humbly sugw 
gest the adoption of the following Regdla- 
TI0N8 : 

1. — That the preliminary Proceedings by 
a. necessary Promoter shall be as at present. 

2. — That the preliminary Proceedings by s 
voluntary Promoter shall be grounded upon 
Information, on oath to be administered by a 
Surrogate, or by one of Your Majesty's Jus 
tlces of the Peace who shall be authorized to 
administer such oath. 

3. — That such Information shall be lodged h 
the Registry of the Diocese, and shall forthwith 
be laid before the Bishop, who shall decide 
thereon, in the first instance, wbellier the Case 
is in his judgment proper to be proceeded with, 
or not, 

4. — That such delivery of the Information, i 
aforesaid, shall be considered as delivery to the 
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Bishop, who shall signify his allowance or disal- 
lowance of proceedings to be instituted thereon, 
as soon afterwards as conveniently may be. 

5. — That in case the institution of Proceed- 
ings is allowed by the Bishop, such allowance 
shall be signified by indorsement on tbe said 
Information of die word " Allowed," in the 
hand-writing and witli the signature of such 
Bishop ; and that if the institution of Pi'oceed- 
ings is disallowed) the same shall be signified by 
the indorsement of " Disallowed," in the form 
and manner aforesaid. 

6. — That in case of disallowance, the same 
shall be signified forthwith by the Registrar to 
the Promoter, who shall thereupon be at liberty 
to record in the Registry his intention to r^er 
the same to the Archbishop of llie Province, 
and shall take oiit a certified copy of the Infor- 
mation and of the indorsement of Disallowance 
thereon, to be laid befoi'e the said Archbishop. 

7. — That the Promoter shall deliver the said 
copy of the Information within Ten days, at the 
office of the Vicar General of the Archbishop, 
in order that tlie same may be laid befoi'e the 
Archbishop; who may, if he think fit, reverse 
the said Disallowance, and issue an order to tlie 
Bishop, as soon as conveniently may be, dii-ect- 
ing that the institution of Proceedings be 
allowed by such Bishop, who shall thereupon 
allow the same accordingly. 
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8, — That when the Bishup shall have signii 
fietl his opinion thiit the Case is proper to be 
proceeded with, or tiie Aichbishop shall have 
directed him to proceed therein, as provided in 
tiie last Uegiilation, a Summons or Citation^ 
retiirnabie at a certain time to he named therein^ , 
shall forthwith issue from the Regislrj" of ih* 
Diocese in which such Proceedings are to bo 
instituted, calhng upon the Party cited to api 
pear and answer to Articles to be exhibited 
Af^ainst him. 

9. — That such Citation shall issue under tha I 
Seal of the Bishop of such Diocese, and shall 1 
contain — The name and st3!e of the £ishoj9 I 
before whom, or before whose Commissioner 
Commissioners, the Party is cited to appear ;->i \ 
the name and description of the Party cited ;— 
the lime and place at which he is to appear^ 
—the nature of the offence for which he is cited 
to answer ; — and the name of the Party at whose 
instance he is cited, 

10. — That such Citation shall be served per- 
sonally on the Party to be proceeded againS^ I 
by showing him the same under seal, and leaV-t j 
ing with him a copy thereof : but in case tha I 
Party cited cannot be found, sue!) Citation shall I 
be served by leaving a Copy thereof an his usu^ 1 
or lust place of residence, and by affixing a Copj .1 
thereof upon the Church-door of the parish in j 
which such place of residence shall be situated^ I 
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and by leaving another Copy thereof with "tiie 
officiating Minister, or one of the Church- 
wardens of the said pai'ish, 

11. — That the Citation shall be returned into 
the Registry of the Diocese on the day and at 
the time at which the same is made returnable, 
with an AiEdavit of the manner in which the 
service thereof shall have been effected ; which 
Affidavit may be sworn before a Surrogate, or 
one of Your Majesty's Justices of the Peace 
who shall be authorized to adminibter the neces- 
sary oath. 

12. — That the Proctor or Agent of the Pro- 
moter shall, at the time when the Citation is 
returned, exhibit his Proxy or authority, under 
the hand and seal of the Pi-omoter, which shal) 
be recorded in the Registiy of the said Dio- 
cese; and all Assignations or orders made in 
the said Cause shall be binding upon the Pro- 
moter, in the same manner as if he had been 
personally present at the making thereof. 

13. — That at tlie time of the return of tbe 
Citation, the Promoter, or his Proctor or Agent, 
shall bring into and leave in the Registry the 
Articles containing the Charges against the 
Party cited. 

14, — That the Party cited may appear either 
in person, or by a Proctor or other Agent law- 
fully appointed under his hand and seal ; and 
such Proctor or Agent, when so appearing. 
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shall be required to exhibit his Proxy or other 
authority from the Party principal ; and the 
same sliutl be recorded in the Registry of the 
said Diocese. 

15. — That if the Party cited shall appear by 
his Proctor or Agent, all Assignations and 
Orders made in the said Cause shall be binding 
on sucli Party in the same manner as if he hod 
been personally present at the making thereof. 

16. — Tliat on appearance of tlie Party citedj 
a copy of the Articles shall be delivered to such 
Party, bis Proctor or Agent. 

17. — That the Party cited shall be required 
to give an Issue in writing to such Articlesf 
widiin a fortnight from the day on which a ccq)y 
diereof shall have been so delivered. :I 

18. — ITiat in case a negative Issue shall be 
given to the said Articles, the Party cited shall 
thereupon be required to declare whether be 
intends to give a defensive Allegation or not; 
and if he shall declare his intention to give such 
Allegation, he shall be required, at the same 
time, to deliver his said Allegation into the Re- 
gistry within two days, atid a copy thereof to 
the Promoter, his Proctor or Agent, within a 
fortnight, from the day on which such declara- 
tion shall have been made. 

19. — That upon such Allegation being brought 
into the Registry, or at tlie expiration of the 
time allowed for bringing in the same, a day 
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sliall be appointed, as near thereto i 

eiitly may be, lor the liearin<i; of die Cause. 

20. — 'Hint thereupon llie Promoter and ibt 
Party cited shall respecdvely deliver into thk 
Registry a List containing the names and de- 
scriptions and the places of residence of die 
Witnesses whom they intend to examine ; and 
Summonses or Citations shall forthwith isstK 
from the suld Registry, in the name and under 
the seal of tlic Bisliop, requiring such persona 
respectively to attend nt tlie time and plnce ap- 
pointed Itir the hearing of the said Cause, and 
Id be examined and give evidence therein ; pro- 
vided that n further List of Witnesses may be 
doUvercd in, and furthei- Summonses or Cit^ 
tione issued, nt tlie discretion of the Court. ' ' H 

il. — That in case any Witness shall ne^HC 
or refuse to obey any such Summons or Citaticffi^ 
or shall refuse to give Evidence or to lie examined 
Upuii the hearing of the Cause, after payment 
or tender of a reasonable sum for expenses vt 
attendance of such Witness, every person M 
oiTendinf^, and having no sufficient excuse to Uf 
allowed by the Bishop, or the Commissioner' or 
Commissioners, shall for every such ofl'ence for- 
feit and pay a sum not exceeding ^50 nor lesK 
tlian ^6) wliich penalty shall be levied by rirtoe 
of a Warrant under the hand and seal of one 
of His Majesty's Justices of the Peace for the 
County in wliich suck person so oHending shall 
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be reskient, and which Warrant siicli Justice 
sliiJl be authorized and required to issue on a 
Cerlificiite untier the hand and seal of the 
Bishop, or Commissioner or Commissioners, 
whose Summons or Citation shall have beeB 
disobeyed, being exhibited to him, 

23. — That if the Ptirly cited shall not appear 
either in person or by his Proctor or other 
Agent dijly authorized, at the time assigned in 
the Citation, it shall be competent to proceed 
ex parte; and in case of tlie neglect of the 
Party cited to appear at a further day, to be 
then assigned to him for that purpose, of which 
due notice shall be given, an early day may be 
appointed for the hearing of the Cause, and 
Witnesses may be summoned and examined in 
support of tbe Articles, and final sentence pro- 
nounced thereon, notwithstanding the absence 
of the Party cited. 

28. — That it shall be competent to the Bishop, 
in all cases in which it may neem to him raeetj 
to allow further time to the Party applying (ae | 
the same. 

2i.- — That the Evidence received upon the J 
hearing of tlie Cause shall be taken down ii^ 
writing and at length, by the Itegistrar of the 
Court, or other officer or person to be appointecF I 
by him. 

S5. — lltat the Sentence shall be in writing-^ I 
and signed by the Bishop, or Commissioner oi' f 
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Commissioners, as the case may be J and shall 
be recorded in the Registry of the Diocese in 
which the Cause is heard, 

26. — ITiat no Appeal shall be entertained 
unless lodged in the Registry within fourteen 
days after ihe date of such Sentence, and pn> 
secuted within fourteen days more, by entering 
Notice of such Appeal in the office of the Vicar 
General of the Archbishop, and by using forth- 
with the necessary means for taking out an 
Inhibition on the Court below, and a Monition 
to transmit the Reconi of the said Proceedu^ 
to the office of the Vicar General. 

27. — That in all cases of Appeal, Sectwily 
shall be given for Costs in the amount of ^160 
by bond to the Archbishop. 

98. — That in case of Appeal on the part ai 
the Defendant from any Sentence of suspension 
ab officio or ab officio et bene/icio, or of depriva- 
tion, the Bishop of the Diocese in which the 
Benefice is situate shall, on production of a 
copy of the Sentence, be at liberty, by his spe- 
cial Order in writing, to inhibit the Clergj-man so 
suspendeil or deprived, from administering the 
offices of the Church pending such Appeal, and 
to appoint a Curate to administer the same, on 
the allowance of such salary as the Bishop shall 
think proper, and as he would be empowered to 
assign on the said Benefice if the Incumbent 
thereof were non-resident; and shail provide 
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for the payment tliereof ia form and manuer as 
by law prescribed for tlie payment of Curates' 
salaries in cases of non-resident Incumbents 
wlio have been instituted since the 20th day of 
July 1813. 

29.— That it shall be lawful for the Arch-i 
bishops of the respective Provinces, with such 
legal assistance as they may think (it, to make 
Orders and Regulations from time to time, 
touching the rules of Practice to be observed 
in the progress and conduct of such Proceedings 
as aforesaid, so far as the same are not provided 
for by the foregoing Regulations. 

30. — That due provision should be made by 
law for enforcing the execution of the Sentences 
to be given in pursuance of the above proposition. 

31.— That the Statute passed in tJie 27th 
year of George III.* intituled "An Act to 
prevent frivolous and vexatious Suits in Eccle- 
siastical Courts," whereby Suits for Fornication 
are limited to a period of eight months from tlie 
commission of llie offence, should be repealed. 

Brawling and Smiting. 
From the earliest limes it has been deemed 
fitting that the sanctity of places consecrated for ' 
the worship of God, or appropriated to tfae in- 
terment of the dead, should be protected from 

'ST Geo. III. 0.41. 
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violation either by actual breach of the peace, 
or the use of violent and abusive words tendiog 
to induce persons to commit a breach of JL 
Accordingly, from time immemorial the Eccle- 
siastical Court has been permitted to take cog- 
nizance of such offences, when committed in 
consecrated ground. 

There was a time when disturbances in the 
Church and Churchyard, from various trifling 
causes, were of frequent occurrence, and some- 
times cuiTied to great extremities, for the sap- 
pressioii of which the Legislature was induced 
to pass an Act in the reign of Edward VL*, 
which still remains unrepealed. 

In the Preamble to this Act it is said, that 
" of late many outrageous and barbarous be- 
haviours and acts have been used and com- 
mitted by divers ungodly and irreligious persons, 
by quarrelling, brawling, fraying and fighting 
openly in Churches and Churchyards." And 
by the first Section of this Statute it is enacted, 
That those who by words only quarrel, cblde or 
brawl in any Church or Churchyard, shall be 
liable to suspension, that is to say, a Layman 
ab ingrcssu Ecclesta, and a Clerk from the 
ministration of his office, for so long time as the 
Ordinary shall think proper, according to the 
degree of the Offence committed, 

■ 5 & 6 EdiT. VI. 0. 4. 
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By the second section, persons striking or 
laying violent hnnds upon any other, either jn 
a Church or Churchyard, shall be deemed ex- 
communicate,' and excluded from the fellowship 
of Christ's Congregation. 

These offences, therefore, both by Common 
Law and Statute, are subject to Ecclesiastical 
Jurisdiction ; but by an Act passed in the 
53d year of George III.* in all cases whera 
Excommunication is pronounced as part of ihe 
Sentence, the Ecclesiastical Court is empowered 
to assign any tenij of imprisonment not exceedr 
ing Six Months, all other consequences of 
Excommunication being taken away, and the 
imprisonment to be enforced by certif>-ing the 
Excommunication and the term of imprison* 
nient to His Majesty in Chancery. i 

At the time of the passing of the Act of Ed- 
warfl the Sixth, the fear of suspension ab ingressu 
Ecclesia might have been sufficient to restrain 
persons from any improper conduct in a Church 
or Churchyard ; but in the present day, thoae 
who are the most likely to be guilty of surft 
offences would entirely disregard this punish- 
ment. Excommunication too for smiting might 
at that period have been effectual, to prevent 
the frequent commission of this offence; but 
the legal consequences of such punishment the 
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Legislature found it necessary to abolbli ; and 
though the iinprlsonment substituted is a much 
more efFeclual remedy, we do not think it de- 
sirable tlmt any such puuishment shonld be 
inflicted by the Ecclesiastical Court. 

We therefore humbly recommend, that the 
Jurisdiction hitherto exercised by the Eccle- 
siastical Courts over Laymen, for these offence^ 
should be alrolished; and that the Temporal 
Courts be authorized to take cognizance thereof 
as Misdemeanors, punishable by Fine and Im- 
. prisonment for any term not exceeding one 
year. 

If the offence committed in consecrated 

' ground is of a still more outrageous descrip- 

'^'tion, it falls under the provisions of the third 

Section of the before-mentioned Statute of 

^l Edward VI. 

By this Section, persons maliciously striking 
any other with any weapon or drawing any 
weapon with intent to strike in a Church or 
Churchyard, shall, upon confession or convic- 
tion by a Jury, be adjudged to lose one ear; 
I and if the offender has no ear, to be branded 
on the cheek with a hot iron, having the letter F 
on it. 
The condemnation of a person guilty of strik- 
ing or of drawing with intent to strike, to lose 
one of his ears, or to be branded on the face, 
ia a sentence which we are persuaded would 
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never be executed; and tlierefore sucli an enacts I 
meat ought oot to remain upon the StatutS I 
Book. 

Should Laymen be guilty of any of the ofPences I 
enumerated in this section) they will remain lift- I 
ble to l>e proceeded against at Common Law for '] 
a breach of the peace; and the circumstanceg ,1 
under which the offence was committed being, 
as no doubt they will be, properly considered) 
punishments will be inflicted which will be more I 
likely to prevent a recurrence of such offences I 
than those imposed by this Statute. 

For nil the offences committed by word of 
mouth only, Clerks, we think, will be more 
properly punished according to the proceedings 
recommended by us in another pure of tliis 
Report; and if a Clerk should he guilty of 
actual violence, we see no reason (o exempt lum 
from the same trial and punishment to which 
others would be liable. 

For these reasons, we humbly submit to Y^lir 
Majestv, that the Statute of Edward VI, should 
be repealed. 

D^atnatiofi. 
The cc^izance of Causes of Defamation, 
forms a part of the ancient Jurisdiction of the 
Ecclesinsticai Courts, and is expressly sanc- 
tioned by the Statute Ctrcumspecte agatis* 

Bil • 19 Ed 1. EtM 4. 

■ H4, 



r 



168 Ecc 

These Causes may be defined to be Suits,. i^*. 
stituted by persoiis whose good fame is iilleged 
to have been injured by some individual utter- 
ing words respecting them, importing that they 
have been guilty of incontinency. The person 
found guilty of this offence used to be tlirected 
to do Penance in the Church, tliere recanting 
bis arcusation; and condemnation in Costs 
also followed. In practice, however, of late 
years, the Courts of Arches aiid Consistory 
liave very rarely required the performance of 
penance. 

Causes of Defamation are now of unfrequent 
occurrence in the Court of Arches and Consis- 
tory of London ; but they still prevail to a coiv- 
siderable extent in many of the Jurisdictions in 
the Country. 

The proceedings in these Suits have occoA 
sioned much odium to the Ecclesiastical Jgris- 
dicUon; Imprisonment having in several in-. 
stances taken place ; either from the obstinacy 
of the party proceeded against, or his inability 
to obey the sentence of the Court by payment 
of costs. 

We are of opinion tliat the benefit, which 
may sometimes arise from this mode of correct- 
ing the offence in question, and its consequent 
prevention, is not commensurate with ihe evils 
resulting from the present exercise of this juris- 
diction : and tlierefore we recommend that the 
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cognisianee of such Causes should lie wholly 
withdrawn from the Ecclesiastical Courts. 

"We do not think, however, thtit persons, 
aggrieved by Defnmation, shonkl be left wholly' 
without a remedy; for many cases may occuFi 
in which the fame and chnracter of an indivi- 
dual may be almost as deeply affected, by word* 
charging incontinency, as by a written libel;' 
and, therefore, we humbly suggest that it may 
be expedient, under restrictions to prevent abus^'. 
to permit the parties aggrieved toresort to the' 
Magistrates at the Petty Sessions, who may bei 
invested with a power to punish such oSenCe& 
by fine and imprisonment to be limited. "* 

Criminal Jurisdiction at an end. 

If our proposition for instituting a new 
Tribunal for the correction of Clerks be adopt- 
ed, and the cognizance of disturbances in the 
Church and Churcliynrd be transfen-ed to other 
Courts, very tittle would remain on which the 
Criminal Jurisdiction of ihe Ecclesiastical Courts 
would, according to the present state of the Law, 
operate. 

We have already described the course of pro*' 
ceeding, and tlie mode of punishment, in causes' 
of correction. It is competent to institute 
Criminal Proceedings for Incest, Adultery and 
Fomicntion ; but in the Arches Court and the 
Consistory of London, no such suit has been 
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brought for a long series of years ; in some cf 
' the country Courts they have been very rare. 
It may be greatly doubted whether any benefi- 
cial effects have resulted from these proceedings, 
or at least so beneficial as to counterbalance ibe 
odium they have excited, and the oppression 
which, in some few instances, has been exercised. 
We think that the cognizance of such offences 
cannot be advantageously conferred on the Pro- 
vincial Courts ; and, on the whole we are of 
opinion, that these Prosecutions should be 
abolished. Incest is, Iiowever, a species of 
©ffence of so aggravated a cliaracter, that some 
remedy ought to be substituted ; and it appears 
to us, that the correction of this grosser viola- 
'tion of morality and public decency might be, 
with propriety, transferred to the Courts of 
Common Law, the offence being made indict- 
. able ns a Misdemeanor, to be punished by fine 
( Bnd limited imprisonment. The Court will 
I have authority to talte security for future good 
behaviour. 

Should these measures be carried into execu- 
I tion, the Criminal Jurisdiction of the Ecclesios- 
' deal Courts may he entirely alwlished. 

We have now brought under Your Majesty's 

consideration the various Courts exercising Eo 

clesiastical Jurisdiction, and have set forth in 

detail the different subjects of which they are-ftt 

■ ..present entitled to take cognizance 
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Having humbly suggested the transfer of 
the whole Ecclesiastical Jurisdiction to the two 
Provincial Courts, and proposed very importaat 
alterations in the mode of trying some of the 
questions, which, as we submit, should still be 
subjected to those Courts; and having recom- 
mended the transfer of other matters to other ^ 
Tribunals ; 

Jtegulationa necessary Jbr carrying recommendff^ I 
turns into effect. 
Wg will now direct our attention to soi 
details, which, though of minor importance, i 
entitled to consideration. 

Judges how fo be appointed and paid. — Officer) 1 
ittA to serve by Deputy, §c. 
I'oH tlie purpose of carrying the more im- 
portant alterations into effect, it will be proper, 
among other regulalions, — That all Fees on 
granting Probates and Administrations should 
be brought into a general Fund, in each Pro- 
vince respectively, — That the Judges and Offi- 
cers of the different Ecclesiastical Courts should 
be remimeraled by Salaries, in proportion to 
the trust and labour of their respective offices, 
— That they should discharge their duties in 
person and not by deputy, — That Surrogates 
sliould be appointed, in various places in each 
Province, to administer me necessary Oaths, in 
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order lo save the expense and delay of < 
missions, unless ihe parlies themselves should, 
in any particular case, prefer applying for a 
Commission. 

As the jurisdiction of the Provincial Courts 
will be confined to the decision of questions 
relatinff to Civil and Temporal Rights, and 
Trial by Jury will be introduced, it is submitted, 
that even if the recommendation of the Judges 
and Officers of these Courts were still to remain 
with the Archbishops respectively, it may per- 
haps tie proper tliat the final appointraent 
diould only take place, upon being 6rst con- 
firmed by Your Majestv. 

Admission of Advocates accelerated. 

The regulation for the admission of Advo- 
cates, necessarily requiring that each member of 
the profession shall have received a liberal edu- 
cation, has been found productive of great ad- 
vantages; hut it is still open to this objection, 
that it postpones too long the commencement of 
professional practice ; as it seldom happens that 
the degree of Doctor of Laws can be obtained 
■until tlie age of twenly-seven or twenty-eight 
years, 

"We think it will be advisable that some Rules 
should be framed under whicli the period of 
admission may be accelerated; and, for that 
purpose, we recommend that every person who 
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slia]l have taken the tiegree of MasWr of Arts or 
Bachelor of Laws shall be qualified lo be ad- 
mitted an Advocate, in the same manner, and 
under the same conditions and restrictions as 
persons are now qualified to be admitted Ad- 
vocates, on having taken the degree of Doctor 
of Laws: provided that every such person 
applying to be so admitted, shall have entered 
his name, upon a proper stamp, in the Registry 
of the Court of Arches as a Student, and an in- 
tended Candidate for admission as an Advocate, 
one year before his application ; and provided 
also, tliat all Advocates having taken the degree 
of Doctor of Laws shall be entitled to pre- 
cedence and pre-andience, over those who shall 
not have proceeded to that degree. ■ 

Admission (^ Proctors ; tw change. 
With respect to the admission of Proctors; 
we see no reason to disturb tlie present practice. 



W jTH the alteration suggested as to Advocates, 
the present mode of admitting Advocates and 
Proctors appears to e well calculated to ensure 
the acquisition of such knowledge as may enable 
them to conduct those Causes which are the sub- 
jects of Ecclesiastical cognizance, with advantage 
to the suitors and to the public. And it may be 
added that, from the course of the proceedings 
and the nature of the business transacted 
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Doctors' Commons, the Proctors are necessarily 
brought under the constant observation of the 
Hemls of the Profession, so that it is difficult for 
any attempt at malpractice to escape detection; 
but it should be mentioned to tlieir credit, that 
instances of misconduct are of very rare occur- 
rence. 

The Advocates and Proctors of the CDnrtof 
Arches are entitled to practise in the other Ec- 
clesiastical Courts; and in the High Court of 
Admiralty upon being admitted by the Judge 
thereof. This connexion between the Eccle- 
siastical and Admiralty Jurisdictions has long 
subsisted, and probably owes its origin to the 
similarity of tlie form of proceedings in both 
Courts, and of the course of study necessary to 
qualify the Practitioners for the proper discharge 
of the duties entrusted to them. The study of 
the Ecclesiastical Law requires an accurate 
acquaintance with the principles of the Civit 
Law, upon which die Law of the Admiralty is 
founded; and the Civilian is led to the tnvesd- 
gation of those principles of general Jurispru- 
dence by which the intercourse of Nations is 
governed, and the rights and obligalions of bel- 
ligerents and neutrals in time of war are de- 
fined. 

In this point of view, the maintenance of 
these two branches of the Profession, in con* 
nexion with each other, has been always cod- 



GENERAL REPORT. 173i 

adered an object of importance ; and as the £c- 
desiasiicnl business is that alone upon which, in 
tame of peace, the Praciilioneis must depend, it 
is humbly submitted that the alterations pro^. 
posed to be made in the Practice and Consti-r' 
tution of those Courts should be considered with 
reference to this object ; so tliat the general cha- 
racter of their proceedings may be preserved, 
whilst their efficiency, for the purposes for which 
they are designed, may be improved and ior. 
creased by the amendments which it may btft 
deemed expedient to apply to tiiem. 



Fees — Duties of Officers in Doctors' Commons ; 
Act to r 
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A LATE Act of Parliament* has given powers L 
for establishing a Table of Fees, as well as fof I 
regulating the Duties of the Officers of the Courts V 
in Doctors' Commons. 

The Fees are those recommended by 
Commissioners appointed to inquire into die L 
Duties, Salaries, and Emoluments in Courts trt'l 
Justice.f The steps already taken in couse- I 
quence of the Act will, it is hoped, place all \ 
the matters over which acontrol is thereby givertJJ 
upon a proper footing. 

• 10 Geo. IV. O.S3. 

f Dsled 16th Maj 1833. Ordered to be prinle 
lIouiMor ConunciDs 18th Jua« 1833. 
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By the same Statute, authority is giveii fi>r 
makinj^ suc!i Rules respecting the proceedings 
as may upon due consid emtio n be deemed 
advisable for the better conducting of suits; 
and some Regulations have already been 
established, wliich have been found in practice 
very conducive to the belter administration of 
justice. 
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Proctors' Charges, 



* Th£ enactments of that Statute do not extend 

to the Charges of Proctors to their Clients, nor 
are such Charges regulated by any established 
Table of Fees ; except ia regard to the passing 
of Probates and Administrations without contest, 
or what is termed Comnum Form Business. TTie 
business which a Proctor transacts for his cb'ent, 
in conducting a conte.=!ted suit, depends so much 
upon the circumstances of the case, and upon 
the instructions and directions given by the 
Ciient himself, tliat it is hardly possible to frame 
B Table of Fees applicable to many items iS 
such Charges ; they are made upon the princi- 
ple of a " quantum meruit pro opere et labore," 
and, as we have before said, can only be reco- 
vered by an action at law. The Registrar, if 
desired by the parties, gives his opinion upon 
the several items of the bill : but that opinion 
is not binding either on Proctor or Client j nor 
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can the Judge tax the bill accordingly, nor en' 
force the payment of it 

In respect to the Frobntes and Administrations 1 
passed in Common Form, without contest, it is 
to be olwerved that, when very lieavy Stamp 
Duties liad been laid, the charges proposed by j 
die Proctors were submitted, in 1801, to tl« I 
late Sir William Wynne, then Deun of the ] 
Arches and Judge of the Prerogative Court, 
who is reported, in a Return to the House of 
Conimona", made by the Deputy Registrars, not 
to have stated any objection thereto; and they 
continue to be tlie charges still made. The 
Proctor, who advances the money for the Stamp 
Duty, charges in consideration of the advance 
and the risk or delay of repayment a per cent- 
age, according to the scale set forth in that 
lieturn. The other charges are of small 
amount — part of them is money paid for the 
Office Fees, which are regulated by a fixed 
Table ; hut the Stamp Duty and tlie per cent- 
age almve mentioned make the whole amount 
of tlie charge appear to be very great, although 
the real profit of the Proctor constitutes but ■ 
small portion of it. 
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Process for enforcing Decrees and Orders. 
' In all SiiitSjit is of course of extreme iinpor- 
ranee that the Orders ami Decrees of the Court 
should be effectunllj' enforced: but as die I^aw 
now stands in tliese Courts, justice is liable to 
he defeated in various ways, especially in Matri- 
nionial Suits. 

By the Law and Practice in these Causes^ 
save in some cases when the Wife has a separate 
income, the Husband is responsible for the Costs 
of the Wife, and may be requirt^ to pay tfaeia 
as they occur. He is also liable to pay Alimony 
jiendente lite ; and permanent Alimony, if the 
Wife succeeds in obtaining a Separation. 

At the commencement of a Suit, it is in the 
power of a Party proceeded against to. quit the 
kingdom ; and thus a Wife, however culpable 
the conduct of tjie Husband may have been, is 
left without the means of support, and in some 
instances it may be wholly impracticable to p^- 
severe in bringing the Suit to a conclusion. 
During the pendency of proceedings, or after 
sentence obtained, the same consequences may 
follow. I . 

The power of enforcing their orders, at pre- 
sent vested in the Ecclesiastical Tribunals, is 
Tt^ilated by Statute.* The Court pronoinices 
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tlie individual who has failed [o obey its orders, 
in Conienipl, and afterwards signifies such Con- 
tempt to the Court of Chancery j whereupon a 
writ De contumace capiendo issues, and the of- 
fender is committed to prison. From this Pro- 
cess all Peers, and it may be presumed oU 
Members of the House of Commons, are exempt.* 
bill, even with respect to all other persons, it, 
(ilfords a very inetlectual remedy. The pro- 
ceeding is so dilatory, that in all cases there is 
ample time for tlie individual to leave the king- 
dom, and thus set Justice at defiance : nor does 
the authority of any other Tribunal alTord any 
assistance, save lliat after a Decree of Separatum^ 
find jierinnnenl Alimony allotted, and in that 
case only, the Court of Chancery wUl, on appli- 
cation, grant a Ne exeat regno. The cases or^ 
extretntdy rare in which this assistance is really < 
useful; for here, as in the preceding instunc«| 1 
the Party has full opportunity to escape froai | 
thai Jurisdiction before any such Writ can bit J 
procured. 

In nu instance wiiatever, under any circum^ I 
stances, can llie Properly of an individual bft 1 
attached hy the authority of ihe Ecclesiastical I 
Courts, or hy the assistance of any other Tri- I 
bunal. In some Matrimonial Causes, veiy great 1 
injustice and hardship have followed fiom this I 
llefcct of jwwer; and in other descriptions cX'M 
k2 
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Causes similar consequences may follow, 

not to the same extent. [ . 

We think that an effectual reinedj ough^ fa 
he applied, and that in Matrimonial Suits, when 
the particular circumstances require it, autho- 
rity should be given to restrain the Party pro- 
ceeded against from quitting the kingdom ; and 
that in all cases of disobedience there should be 
power to attach the Party, and distrain upou 
his property. It does appear wholly inconsistent 
with any sound principles of Jurisprudence, that 
exclusive right of adjudicating on certain sub- 
jects sliould be vested in any Court, and yet 
that Com-t be left without tlie means of carrying 
its decrees and orders into effect. We see no 
reason to expect that these additional powev^ 
so essential to the purposes of Justice, will not 
be discreetly exercised : it is to be recollected 
that we proceed on the presumption that the 
Jurisdiction of all the Ecclesiastical CourtSj SS^ye 
tlie Provincial Courts of Canterbuiy and Y^tIe, 
will be abolished. . . , ^ . 

We are also of opinion that it will oouduee 
to expedition, and the saving of expense, if tfae 
Processes of the Courts of Canterbury and York 
should be rendered reciprocally operative in boA 
Provinces. 

We have considered the Provisions of a BU^ 
intituled, " A Bill for enforcing the Process ,ii 
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" Contempts in tlie Courts Ecclesiastical of I 
" England and Ireland," which passed this I 
House of Ixirds last Session, and was dropped 1 
in a late stage in the House of Commons. The I 
proposed enactments contained in that Bill f 
would, if adopted by the Legislature, tend in a I 
very essential degree to remove the evils to whicji J 
we have adverted. 

I 1 

r J 

Compensation. 

' If the Propositions which we have submitC^ 1 
should eventually be adopted, it is manifest tliai 1 
several classes of persons will be deprived ot"| 
etnohiments which they have hitherto received; 
We propose to consider, first, who these persons 
are, and whether they are entitled to Competi' 
sation ; secondly, according to what principle; j 
and, thirdly, from what Fund that Compensation 1 
should be made. 1 

The Judges, the Registrars, and the Deput^ I 
Hegistrars, of the Courts proposed to be abolish- 
ed, will lose a considerable part of their present 1 
profits, ' I 

With respect to tlie Judges and the principn .1 
Registrars, they have a freehold in their ofiiceaj 7 
niid on every principle are entitled to be indem- j 
nified for the loss they will sustain. 

The Deputy Hegistrars may not have ^1 
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Strong a legal foundation for the snpport of 
their claims; as the tenure of their office is, 
we believe, for the most part, during pleasure 
only; but it is to be recollected that, iii prac- 
tice their situations have been as permanent as 
those of the Principal Registrars; and we 
think that any Compensation to be awarded 
should be divided between the Principal and 
Deputy in the same proportion as their present 
profits. 

, We are of opinion that the principle to be 
adopted for fixing Compensation is not to be 
'regulated by the actual amount hitherto received; 
but by what ought to have been that amount, if 
none but legal Fees had been taken. . No Com- 
pensation can be due on account of profits not 
, derived from a legal source. 

It is very important that, from the business 
transacted, a Fund should be raised out of which 
all Compensations may be made. For this 
purpose, it will be necessary, as we have before 
recommended, that all the Fees received in the 
Provincial Registries should be carried to one 
Fund ; and we see no reason to doubt that the 
profits arising from that Fund vrill be sufiScient, 
not only to maintain the Court and its Officers, 
but also to defray all legitimate charges for 
Compensation. 

In reference to this subject we will observe^ 
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that the annual emoluments of the Judge of the 
Prerogative Court, on an average of three years, 
are £i,26l. y, 9. per annum; of the Principal 
Ueglstrars, ^8,793. 1. 10. per annum j of the 
Deputy Registrars, ^3,661. 3. 10. per annum; 
of ihc Clerks of tlie Seats, and their Deputies, 
^S,U8, IS. 11. per annum. 

Tiie office of Principal Registrar has long 
been a sinecure office ; that of Clerks of the 
Seats for many years in the same situation. In 
cimformily with our previous suggestions, we 
think it would be extremely advisable to make 
an arrangement for the extinction of ali existing 
Sinecures; and that in future there should he 
no Office the duties of which are not fulfilled hi 
person. 

The profits of tlie Fund should be applied in 
(.-ifecting the arrangement for the abolitii;)!) of 
the Sinecures, and for providing an adequate 
Salary for tlie Judge, tlie necessary remunera- 
tion for the Acting Registrars, and those Officers 
who are not paid by separate Fees, and also 
i-etiring Pensions after due length of service. 
Shouhl this Fund prove insufficient for th^ss 
purposes, it may become necessary, for a shin 
space of time, whilst the burthen of compt 
mating exixCiiig interests continues, lo sanction, 
by legislative authority, die collection of a small 
4d4>limud Fee on Probates and AdminifilratUm^ 
si 



ion, ^^^ 
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above a fixed value ; or the same pmipose bmjf 
be effected by a Loan of Money, to befNud oflP 
by instalments. 

The profits of the Provincial Conrtft at York 
will appear in the Appendix* 

Complaints against the Ecclesiastical Courts 

examined* 

Before concluding our Report, we ihiA it 
right to notice some of the cooiplsinta which 
have been alleged against the Ecclesiastics^ . 
Courts. It has been said, that the prooeedingp 
in these Courts are attended with great expense 
and delay. 

In respect to the first of these objections, we 
see no reason to believe, from the evideixse; 
wbich we have collected, so &r at lea^t as re- 
gards the Courts in Doctors' Commons, thal^.> 
the charges in Ecclesiastical Suits are higher 
thiui in other Courts, in similar cases of a com-.. 
plicated nature, where the proceedings are in 
writing. ^ 

One great source of expense has lately beea : 
removed, by taking off the Stamp Duties on 
Law Proceedings, which increased the Costs itt 
a peculiar degree in the Ecclesiastical Courts. 

The expense has not been occasioned by ex- 
orbitant Fees of the Officers and Ministers of 
the Courts at Doctors' Commons} for although 
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the aggregate of Fees paid to the Officers in the' 
Prerc^tive Court, or Registry, is very consi- 
derable, yet the amount arises from the in- ' 
creased quantity of business, and is extremely 
light on each individual Suitor, having by no 
means kept pace with the altered value of , 
money. 

Recently, some Fees unimportant in amount, 
which were not strictly legal, were abolished; 
and all the Fees, as before observed, regulated^ I 
according to rhe Report of the Commissioners'* 
appointed to inquire into that subject. -* 

The Exjienses, however, in all these Courts," 
are necessarily considerable ; partly on account* 
of the mode of piticeeding, and partly from the 
nature of the Causes. 

We will first take, for example, a Matrimoi*" 
nial Suit. ■'■»1 

In a Cause of Separation or Divorce by rea-'* 1 
son of adultery, direct evidence of the ndultei'^ I 
rous connexion, generally clandestinely con-1 4 
ducted, can seldom be obtained ; the oH'ending'* 
party must frequently be traced thi-ough a va- 
riety of suspicious circumstances, and at manyT 
different places. 

To guani against collusion, a full account t 
required of the whole conduct of the parties ; 
many witnesses are .examined ; they relate cir- 1 
cumstanccs in detail ; the depositions must be- ^ 
come voluminous; and although, when pub- 
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jieation passes, some portion of the Evidenoe 

may be useless, or have become unnecessarjTt 
'yet the Examiner cancot venture to exclude 
any part that is admissible; nor can even the 
party or his Counsel often decide, before tlie 
whole proofs are seen, what can safely be widt- 
held. 

A similar evil sometimes arises in Actions Bt 
Law; many witnesses are in attendan'ce who 
yet may not be examined, on account of some* 
ihing that has taken place in the early part of 
the trial ; still, however, tlie expense of bring- 
ing them is incurred. Either course of pro- 
ceeding, therefore, may be attended with ex- 
penses which, if the whole resuh could have 
been foreseen, need not liave been incurred. 

To Testamentary Causes, the same obsenro- 
tions apply. 

To ascertain the sanity or insanity of a 
Testator ; to unravel a case of fraudulent cir- 
cumvention practised upon a weak understand- 
ing ; to raise or repel probabilities and presump- 
tions, such as, whether the Will was the act of 
a free and capable Testator, or whether it is a 
genuine or a fabricated instrument ; a great 
number of circumstances, in the histoiy and 
conduct of the party, may be proper to be in- 
vestigated, and a great mass of evidence neces- 
ly be produced. The Expenses of this in- 
quiry, though certainly considerably arei(j 
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unavoicl.ible ; especially if the parties are hostilf^i 
and litigiotisiy disposed. 

Tlie impression res-pecting ihe Expenses of 
ihe Ecclesiastical Courts, anil the high charges 
of Proctors, may in a considerable degree have 
arisen from a misapprehension already men- 
tioned, respecting Probates and Administrft^ 
tions, and from not distinguishing what part 
the bill consists in payment for Stamps. 

For instance, the Costs of an Administration) 
where the efl'ects are under jf'lUiOOO, amouQt 
to M.Q90. '2. 3.; but of this sum the Stnn)p 
Duty aione is ^"270; leaving the Proctoc's 
charge £20. 2. 3 , out of which he has to pqy 
the Office Fees, besides advancing ready money 
for the Duty, and taking the delay and risk of 
repnyrneiit : yet, as the whole sum is the amount 
of the Proctor's bill, and is paid to him, the 
charge, witliout discriminating, appears very 
high and exorbitant. 

It may be added, that, whatever be tli^ 
Expenses eilher of contested or Cocnmon Foi 
biuiness, those who have been examined 
specting the practice of the Courts haveadntitt 
that die utmost attention and vigilance 
used to prevent and avoid unnecessary el 
to ilie Suitors. 

In respect to the comphiint of delay ; whi 

s the object of either party, the exertioa 
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the opponent, althongh ossisted by rtie vigilance 
of the Court, cannot altc^tlier prevent it. 

In Causes more particularly between Husband 
and Wife, the marriage having pritnd fisdx 
given all tlie property to the Husband, he is in 
most eases, as already stated, obliged by law to 
pay the expenses on both sides, and to allow 
the Wife Alimony daring the Suit. This rule 
is necessary to prevent the failure of justice, but 
it frequently occasions delay. The Wife, if the 
accused party, has an interest in protracting the 
Suit, and has not the ordinary check to vexations 
delay arising froni the payment of Costs. If 
the Husband be the party accused, he may 
delay the proceedings to any extent by going 
abroad ; where the process of the Court for 
compelling the payment of the Wife's Costs and 
Alimony cannot reach him. The Wile, thus 
deprived of all pecuniary resources, is obliged 
to stay proceedings till his return, and in the 
meantime is left totally destitute. In some of 
these cases both parties are violendy existed, 
against each other ; they bring mutual acciisa- 
tions ; they frequently deceive their law-advisei^ 
letimes impose upon themselves, By 
exi^gerating the facts, and by stating charges 
of which they can furnish no adequate proof. 
Causes of this sort will occasionally be pnH 
tracted and become expensive, througli 
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conduct of tlie parties themselves ; without any I 
real blame being justly imputable either to the j 
Court or its practitioners, 

But if both litigants are disposed fairly tos 1 
proceed to the investigation of the matter iq 
dispute between them, whatever be the natuni 
of the Cause, and however opposed and contrive 
dictory may be tlie view they take of the facts 
on which each means to rely, there is scarcely 
any case, however complicated, which may noli J 
be brought to a final hearing within a year, .t | 

In tlie Testamentary Cause respecting tbc 
Iflte Mr. Farquhar's Will, where the property 
at stake was about half a milUon ; where the 
main tact was whether tlie Testator had bimaelf. 
privately destroyed a duplicate of his Wil), 
which was in his own possession ; and where a 
just conclusion could be formed only from asf^ ■ 
cnmstances involving nearly his whole hist<4]|(i I 
teuding to show the probable intention of hint I 
revoking his Will, his affection towards hift 
family, his transactions respecting his proparty, 
his own contradictory and insincere declare* 
tions; no less than 125 Witnesses were ex- 
amined, \*hose depositions occupied 908 folio 
pages; still, under all these circumstances, the 
first allegation having been given in February 
1828, the sentence was 6nally pronounced in 
February 1829 ; the Cause being concluded in 
fcbont twelve mouths. 
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4buse of Appeal fur purpose of delay. — Orders 
made to prevent delay. 
It is admiUed, we believe, tlmt in all Coarts 
the right of Appeal may be made instrumentiil 
to great delaji expensej and inconvenience ; for 
it is obviously impossible, before ilie hearing, 
for any opinion to be pronounced, whether the 
Appeal be prosecuted for good and substantial' 
reasons, or merely for the sake of postptming 
the ultimate execution of the Decree. The 
only check wliich can be imposed is the respon- 
sibility of Counsel, under whose advice tlic 
Appeal is prosecuted, and a condemnation iu 
the. wholly costs. In Matrimonitd Suits we are 
afraid that it is incidental to the very nature 
of the Marriage state tliat vexations Appeals 
should more frequently occur ; as in cases where 
the Wife is proceeded agauist, and her adulteiy 
has been held to be proved, she has a doubkt 
motive for appealing to a superior Jurisdiction,' 
namely, the continuance of Alimony pendente 
lite, and the consideration tlial the expense of 
the Appeal in ordinary cases must be borne by 
the Husband. Endeavours hnve been made to 
Bccelerale the progress of Causes : by certain 
Oi-ders of Court made a few years ago, ^the 
Witnasses must be examined in the Vacation 
succeeding the Term in which the allegation to 
be proved is givenj unless the term prolxUory is 
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extended by the Court, upon special cause 
shown. These Orders have tended mnterially 
lo expedite Causes which before, frojn delay in 
fiirnisliing instructions to the Proctors, gene- 
rally proceeded nt a slower pace. Many short 
coses are now disposed of in a single Term : 
and it scarcely ever happens that a Cause ready, 
for hearing at the end oi' a Term, goes off to at 
following Term. ,', 

On the first day of each Term, all Causes iuj 
which no step has been taken to advance theio 
progress in the course of the preceding Term*, 
lue publicly called by order of the Court ; and, 
unless satisfactory reasons be assigned for the 
continuance of the proceeding, the suit is 
dismissed. 

Ueferring to the above explanation, and to 
llie Kvidence which we have received on tills 
point, we have reason to believe that Causes are 
brought to a conclusion in the Ecc]esia,stical 
Courts in Doctoi's' Conimons, as speedily as 
the Practice of tliose Courts, according to the 
form of proceedings at present established, will 
admit. 

Miscellaneous matters. 
There arc some miscellaneous matters con^ ] 
nected with the Ecclesiastical system, which v 
will brieflv notice. 
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Parish Registers. 

The care of all the Parish Regiatera u \q 
Law committed to tlie Incumbent or die Mini- 
ster of the Parish. Of ihe importance trf tbe 
due preservation of these Documents it is not 
necessary to speak. 

By an existing Statute*, Copies of all Paro- 
chial Roisters are directed to be sent, at stated 
times, to the different Diocesan Hegistrieti. 

In consequence of the imperfections in the 
details of tbis Act, and the want of ndequatc 
remuneration for the duties imposed, these 
Copies are not transmitted with regularity ; nor 
are t]iey, when received, so arranged as to admit 
of easy access, 

In many instances also, the existing ]te- 
gistries have not accommodation adequ.tte ibr 
tbe purpose; and ifit be deemed expeilient that 
the uiitin provisions of this Statute should be 
carried into complete execution, we are of 
opinion that some furtiier measures arc indis- 
pensably requisite. 

I'estrks. 
In die Parish Vestry, must be discussed all 
questions relative to the Repairs of tbe ( 
and the milking of Church Hates. 
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We will mention a few suggestions whicit , 
have occurred to us on this subject. The Sta- 
tute piissed in the 58th yenr of George III.' 
directs that notice of the holding of a Vestry 
shall be given in the Parish Church; and in 
practice the Clerk generally gives it. By several 
Statutes the Churchwardens are directed to give 
or cause to be given notice of Vestries ; the 
Rubric, however, directs that " Nothing shall 
" be proclaimed or published in the Churcft, 
*' during the time of Divine Service, but by the 
" Minister .- nor by him any thing hit what is 
" prescribed in the Rules of this Book, or en- 
" joined bf/ the King, or by the Ordinary of the 
" place." 

Whether the Minister is compellable to give 
notice of Vestries, in what cases, and nt whosA 
instance, does not seem to have been settled; 
and as in many Parishes disputes have arisen 
wliich have produced great inconvenience, iC 
MTould be de^rable to provide by law sonB! 
.emcdj. 

In the large and extensive Parishes in the 
North, divided into several Chapelries, notice , 
ibr the holding of Vestries is sometunes given 
ill the Perish Church only, and not in tlie Paror 
cbial Chapels. It would be expedient to correct ! 
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this practice ; for with respect to the Charth, 
the Chapelries are generally contributory, and 
the Kates being often made without tlie know- 
ledge of the Inhabitants of those districts, much 

discontent is occasioned, and sometimes pay- 
ment refused. 

Fees of the Clergy. 
In some cases complaint ha£ been made jof 
liie Fees taken by the Ckrgy for performing, tlift,. 
Offices of the Chnrch, for the erection of Mw(U-„i 
ments, and the making and opening of Ya^t^g, 
Some regulations in these respects fu'^ , . sil,7|) 
visahle. Perhaps it would be expedj^^^^f, 
leave all these matters to be settled J^y i^ ] 
Bishop of the Diocese, witli the consent pjE t^iie,, 
Incumbent and Vestry; and when these, Fee^> 
are Used, on a moderate scale, especially ^VQ^p 
reference to the necessary Rites of the Church,!, 
■ some legal mode of enforcing payment d.^gUWftb 
be provided. 



Burials in Churches, 






We will take this opportunity of obsemt^- 
lliat the practice of Burial in the ChurcAar 
Chancel appeai-s to us to be, in many respects,!' 
injurious; in some instances by weakening- ocj' 
deteriorating the fabric of the Church, atvi ijlif 
utliers by its tendency to afiect the livi 
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healtb of tlie inhabitnnts. We are of opinion, 
that in future this practice should be discori- 
tinuetl, so far as the same can be effected with- 
out trenching upon vested rights. ' 



Douhli as to the Expediatcy of nrntinuiTig the 
Provincial Jurisdictum of York. 

This lleport has been drawn up on the sup- 
position that the Provincial Court of York is tp ^ I 
be retiiined ; but it is proper to say, that a I 
doubt has presented itself to our minds, whetbe^^^ I 
the airiingement which we Jiiive proposed, for ' I 
the improved administration of the Ecclesiastical pfl 
Laws, would not be rendered more complet»i " 
and effectual, if the contentious and Testameii7| i 
tary Jurisdiction now exercised by the Courts 
in the Province of York were transferred tQ 
the Metropolitan Courts of Canterbury. W^ 
<!o not, however, venture to offer a speci^e re^ 
commendation on this head. -^ 



Conchmon. 

In so extensive an Investigation, which ha^'j 
necessarily involved lis in inquiries respecting" 
questions of considerable difficulty, some diver-,! 
sily of opinion would unavoidably exist amongst 
us ; but though some of us may still entert^"^ 
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doubts as to a few particulars, We, whose names 
are hereunto subscribed, have united in humbly 
offering to Your Majesty the recommendations 
contained in this Report 

W. Cantuar, (l. s.) 
C. J. London. (ImS.) 

W. DUNELM. (l. s.) 

J. Lincoln. (Im s.) 

W. S^ Asaph. (x. s.) 

Ch. Bangor. (^^O 

Tenterden. . . (i-. 8.) 

Wynford. (l. s.) 

N. C. TiKDAL. V^' »•) 

J. NiCHOIX. (^- pO 

Christ* Robinso;». , (i^s^ 
Herbert Jennxr. \tl^ s.) 

C. E. Carrington. (]u 3.) 
Stephen Lushingtom. (i^^O 
R. Cutler Febgusson. ; (1:14 84 

Dated this i 
15th day of February I 
18S2. J 

ReceiTed this 16th day of February ISSS, 

Brougham C« - 
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